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In this Fina Initial Decision in the combined construction permit-operating license proceeding for the Claibome
Enrichment Center, the Licensing Board (1) determines that a thorough NRC Staff investigation of the facility site selection
process is essential to determine whether racial discrimination played a role in that process, thereby ensuring compliance
with the nondiscrimination directive contained in Executive Order 12898; (2) resolves in favor of the Intervenor portions of
the contention concerning the adequacy of the Staff's treatment in the final environmental impact statement of the impacts
of relocating the parish road connecting the African American communities of Forest Grove and Center Springs and the
economic impacts of the facility on properties in those communities; and (3) denies the Applicant's requested authorization
for alicense.

NEPA: ENVIRONMENTAL JUSTICE

On February 11, 1994, the President issued Executive Order 12898, 3 C.F.R. 859 (1995), titled “Federal Actions to Address
Environmental Justice in Minority [*368] Populations and Low—Income Populations,” and an accompanying Memorandum
for the Heads of All Departments and Agencies, 30 Weekly Comp. Pres. Doc. 279 (Feb. 14, 1994). The President's
memorandum states that the Executive Order is designed “to focus Federal attention on the environmental and human
health conditions in minority communities and low-income communities with the goal of achieving environmental justice”
and “to promote nondiscrimination in Federal programs substantially affecting human health and the environment.”

NEPA: ENVIRONMENTAL JUSTICE

As an independent regulatory agency the NRC is not mandatorily subject to Executive Order 12898. Nevertheless, on
March 31, 1994, the then Chairman of the Commission wrote the President stating that the NRC would carry out the
measures in the Executive Order. By voluntarily agreeing to implement the President’'s environmental justice directive, the
Commission has made it fully applicable to the agency and, until that commitment is revoked, the President's order, as a
practical matter, applies to the NRC to the same extent as if it were an executive agency. The NRC is obligated, therefore,
to carry out the Executive Order in good faith in implementing its programs, policies, and activities that substantially affect
human health or the environment.

NEPA: ENVIRONMENTAL JUSTICE

Although Executive Order 12898 does not create any new rights that the Intervenor may seek to enforce before the agency
or upon judicial review of the agency's actions, the President's directive is, in effect, a procedural directive to the head of
each executive department and agency that, “to the greatest extent practicable and permitted by law,” it should seek to
achieve environmental justice in carrying out its mission by using such tools as the National Environmental Policy Act.

NEPA: ENVIRONMENTAL JUSTICE

Pursuant to the President's order, there are two aspects to environmental justice: first, each agency is required to identify
and address disproportionately high and adverse health or environmental effects on minority and low-income populationsin



its programs, policies, and activities, and second, each agency must ensure that its programs, policies, and activities that
substantially affect human health or the environment do not have the effect of subjecting persons and populations to
discrimination because of their race, color, or national origin.[*369]

NEPA: ENVIRONMENTAL JUSTICE

It is clear that Executive Order 12898 directs all agencies in analyzing the environmental effects of a federal action in an
EIS required by NEPA to include in the analysis, “to the greatest extent practicable,” the human health, economic, and
social effects on minority and low-income communities.

NEPA: ENVIRONMENTAL JUSTICE

In using the term human health and environmental “effects” in Executive Order 12898 and the accompanying memorandum
the President's order tracks the regulations of the Council on Environmental Quality (“CEQ”) that define “effects’ to
include both direct and indirect effects and states that “[€e]ffects includes ecological (such asthe effects on natural resources
and on the components, structures, and functioning of affected ecosystems), aesthetic, historic, cultural, economic, social,
or health, whether direct, indirect, or cumulative.” 40 C.F.R. § 1508.8(b).

NEPA: ENVIRONMENTAL JUSTICE
Executive Order 12898 does impose duties on the NRC because the Commission has undertaken to carry out the President's

directive, but no party to an agency proceeding has a remedy with regard to the manner in which the agency carries out its
commitment to the President to implement Executive Order 12898.
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FINAL INITIAL DECISON
(Addressing Contention J.9)

This Fina Initial Decision addresses the remaining contention—environmental justice contention J.9—filed by the
Intervenor, Citizens Against Nuclear Trash (“CANT”), in this combined construction permit-operating license proceeding.
The Applicant, Louisiana Enhergy Services, L.P. (“LES"), seeks a 30-year materials license to possess and use byproduct,
source, and special nuclear material in order to enrich uranium using a gas centrifuge process at the Claiborne Enrichment
Center (“CEC"). The Applicant plans to build the CEC on a 442—acre site in Claiborne Parish, Louisiana, that is
immediately adjacent to and between the unincorporated African—American communities of Center Springs and Forest
Grove, some 5 miles from the town of Homer, Louisiana.

There is no serious dispute between the parties regarding the essential facts concerning the site location and area
demographics. Claiborne Parish isin northern L ouisiana and lies along the southern border of Arkansas. The proposed CEC



site is located in the approximate center of the parish some 50 miles northeast of Shreveport, Louisiana. The site, called the
LeSage property, is arough approximation of a square and the CEC will occupy the center 70 acres of the site. The LeSage
property is currently bisected by Parish Road 39 (also known as Forest Grove Road) running north and south through the

property.

Immediately to the north of the site, Parish Road 39 crosses State Road 9 that runs in a northeasterly direction from the
town of Homer 5 miles away. The community of Center Springs, roughly centered on the Center Springs Church, lies along
State Road 9 and Parish Road 39 and is located approximately 0.5 kilometer (about 0.33 mile) to the north of the LeSage
property. The community of Forest Grove, again very roughly centered on the Forest Grove Church, lies approximately 3.2
kilometers (about 2 miles) south of the site along Parish Road 39 (and other intersecting unnamed local roads). The Forest
Grove Community runs south along Parish Road 39 to where Parish Road 2 crosses State Road 2 that runs in an easterly
direction from the town of Homer. The two community churches, which share a single minister, are approximately 1.1
miles apart, with the LeSage property lying between them.

[*371] The community of Forest Grove was founded by freed slaves at the close of the Civil War and has a population of
about 150. Center Springs was founded around the turn of the century and has a population of about 100. The populations
of Forest Grove and Center Springs are about 97% African American. Many of the residents are descendants of the original
settlers and a large portion of the landholdings remain with the same families that founded the communities. Aside from
Parish Road 39 and State Road 9, the roads in Center Springs or Forest Grove are dther unpaved or poorly maintained.
There are no stores, schools, medical clinics, or businesses in Center Springs or Forest Grove. The Intervenor's evidence
was undisputed that from kindergarten through high school the children of Center Springs and Forest Grove attend schools
that are largely racially segregated. Many of the residents of the communities are not connected to the public water supply.
Some of these residents rely on groundwater wells while others must actually carry their water because they have no
potable water supply.

Although none of the parties put in any specific statistical evidence on the income and educational level of the residents of
Forest Grove and Center Springs, the 1990 United States Bureau of the Census statisticsin the record show they are part of
apopulation that is among the poorest and most disadvantaged in the United States. Claiborne Parish is one of the poorest
regions of the United States with a total population in 1990 of 17,405 and a racial makeup of 53.43% white and 46.09%
African American. Over 30% of the parish population live below the poverty level with over 58% of the black population
and 11% of the white population living below the poverty line. Per capita income of the black population of Claiborne
Parish is only 36% of that of the white population, compared to a national average of 55%. Over 69% of the black
population of Claiborne Parish earn less than $15,000 annually, 50% earn less than $10,000, and 30% earn less than
$5,000. In contrast, among whites in the parish, 33% earn less than $15,000 annually, 21.5% earn less than $10,000, and
6.5% earn less than $5,000. In Claiborne Parish, over 31% of blacks live in households in which there are no motor
vehicles and over 10% live in households that lack complete plunbing. Over 50% of the African—-American households in
the parish have only one parent, 58% of the black population have less than a high school education, including almost 33%
of the parish black population over 24 years old that has not attained a ninth grade education.

The Intervenor's environmental justice contention is grounded in the requirements of the National Environmental Policy
Act of 1969, 42 U.S.C. § 4321 et seq. (“NEPA"). As originally filed, the contention essentially asserts that the negative
economic and sociological impacts of closing Parish Road 39 connecting the minority communities to make way for the
plant and placing the facility in the midst of a rural black community of over 150 families have not been appropriately
considered in the Applicant's Environmental Report (“ER”). [*372] Further, the contention claims that the siting of the
CEC follows a national pattern of siting hazardous facilities in minority communities and that no steps to avoid or mitigate
the disparate impact of the CEC on this minority community have been taken.

With this Final Initial Decision addressing contention J.9, all of the issues in the licensing proceeding will have been
addressed. The history of this proceeding may be found in three previous decisions. See LBP-96-7, 43 NRC 142 (1996);
LBP-96-25, 44 NRC 331 (1996); LBP-97-3, 45 NRC 99 (1997). Suffice it to say that the three earlier Partid Initia
Decisions decided all of the Intervenor's other health, safety, safeguards, environmental, financial qualification, and
decommissioning funding contentions in the proceeding. Like a number of the other contentions in this proceeding, the
Intervenor's environmental justice contention J.9 presents questions of first impression in NRC licensing proceedings.



I.ENVIRONMENTAL JUSTICE CONTENTION

A. Contention J.9

In its entirety, the Intervenor's contention J.9 asserts that the Applicant's Environmental Report does not adequately
describe or weigh the various environmental, social, and economic impacts and costs of operating the CEC. In support of
the contention, it then states:

BASIS: NEPA requires the NRC to fully assess the impacts of the proposed licensing action, and to weigh its costs and benefits.
LES Environmental Report contains a brief “benefit-cost analysis’ that isimproperly slanted in favor of the benefits of the project,
and contains little discussion of the potentialy significant impacts and their environmental and social costs. The discussion is
inadeguate with respect to the following issues:

9. The proposed plant will also have negative economic and sociological impacts on the minority communities of Forest Grove
and Ce[nter] Springs. Forest Grove Road, which joins the two communities, must be closed in order to make way for the proposed
plant, which would lie between them. If the road is closed off, it will cause hardships to families who use the road, residents who
car-pool to work, school transportation, sports-related ativities that involve children living in both communities, and church
services that are divided between the two communities.

Moreover, the ER does not reflect consideration of the fact that the plant is to be placed “in the dead center o[f] a rural black
community consisting of over 150 families.” The proposed siting of the CEC in a minority community follows a pattern noted in a
1987 study by the United Church of Christ, “Toxic Wastes and Race In the United States, A National Report on the Racial and
Socio—Economic Characteristics of Communities With Hazardous Waste Sites.” The study found that “[r]ace proved to be the most
significant among variables tested in association with the location of commercial hazardous waste facilities. This represented [*373]
a consistent national pattern.” It also found that “In communities with one commercia hazardous waste facility, the average
minority percentage of the population was twice the average minority percentage of the population in communities without such
facilities (24 percent vs. 12 percent).” The ER does not demonstrate any attempts to avoid or mitigate the disparate impact of the
proposed plant on this minority community. [Citations and footnotes omitted.]

In opposing the admission of the contention before the Licensing Board, the Applicant argued that CANT's"allegations are
premised on speculation” and that the Intervenor had provided “no support for the proposition that closing off Forest Grove
Road and building the plant will have negative impacts on the two communities.” LBP-91-41, 34 NRC 332, 353 (1991).
The NRC Staff did not oppose the admission of the contention. The Licensing Board, as then constituted, admitted
contention J.9 ruling that “CANT has identified an issue with sufficient basis and specificity to meet the requirements of
[10 CFR. § 2714(b)(2) ]." 1d. As in the case of several of the Intervenor's other contentions that were heard in this
proceeding, CANT contention J.9, which was required by the Commission's Rules of Practice to be filed before the
issuance of the environmental impact statement (“EIS"), is phrased only in terms of a challenge to the Applicant's ER. See
LBP-96-25, 44 NRC at 337-38. Nevertheless, the Intervenor's contention necessarily encompasses the Staff's later-filed
final environmental impact statement and al parties in their evidentiary presentations on contention J.9 included evidence
on all aspects of theissues. Seeid.; 10 C.F.R. § 2.714(b)(2)(iii).

Further, as indicated in the earlier decisions in this proceeding, the Commission's Rules of Practice, 10 C.F.R. § 2.732,
provide that the Applicant has the burden of proof in the proceeding. Therefore, in order for the Applicant to prevail on
each contested factual issue, the Applicant's position must be supported by a preponderance of the evidence. See LBP-96—
7, 43NRC at 144-45. As LBP-96-25 indicates, however, where environmental and NEPA issues are involved, care must
be taken in applying the Commission's general burden of proof rule because the NRC, not the Applicant, has the burden of
complying with NEPA. Accordingly, because the Commission's regulations require the Applicant to file an environmental
report and prescribe its contents, the Applicant has the burden on contentions, or portions of contentions like J.9, asserting
deficiencies in the ER. Similarly, because the Staff is ultimately responsible for preparing the EIS required by NEPA, the
Staff generally has the burden on contentions, or portions of contentions like J.9 that are taken to assert deficienciesin the
FEIS. Additionally, because the Staff relies extensively upon the Applicant's ER in preparing the EIS, when the Applicant
becomes a proponent of a particular challenged position set forth in the EIS, the Applicant, as such a proponent, also has
the burden on that matter. See LBP-96-25, 44 NRC at 338-39.

[*374] Finaly, we reiterate the additional NEPA obligations the Commission placed upon the Licensing Board in the
hearing notice. The Commission directed the Board to determine whether the Staff's environmental review conducted
pursuant to 10 C.F.R. Part 51 was adequate and whether the agency had complied with the requirements of section
102(2)(A), (C), and (E) of NEPA. In addition, the Commission instructed the Board independently to consider the cost-
benefit balance among the conflicting factors contained in the record of the proceeding. See 56 Fed.Reg. 23,310 (1991). As
we noted previously in LBP-96-25, 44 NRC at 339, “[a]lthough obviously related, these obligations placed upon us by the
Commission to ensure the agency's compliance with NEPA are independent of the parties' burdens with respect to the



Intervenor's environmental contentions.”
B. Executive Order 12898

Subsequent to the admission of the Intervenor's contention J.9 and the Staff's issuance of the draft EIS, on February 11,
1994, the President issued Executive Order 12898, 3 C.F.R. 859 (1995), and an accompanying Memorandum for the Heads
of All Departments and Agencies, 30 Weekly Comp.Pres.Doc. 279 (Feb. 14, 1994). The President's order, titled “Federal
Actions to Address Environmental Justice in Minority Populations and Low-Income Populations,” contains a number of
provisions but two are most pertinent here. In subsection 1-101 under the heading “ Agency Responsihilities,” the President
directsthat

[t]o the greatest extent practicable and permitted by law ... each Federal agency shall make achieving environmental justice part of
its mission by identifying and addressing, as appropriate, disproportionately high and adverse human health or environmental effects
of its programs, policies, and activities on minority populations and low-income populations in the United States.

3 C.F.R. at 859. Further, in section 2.2, the President orders that

[e]lach Federal agency shall conduct its programs, policies, and activities that substantially affect human health or the environment,
in a manner that ensures such programs, policies, and activities do not have the effect of excluding persons (including populations)
from participation in, denying persons (including populations) the benefits of, or subjecting persons (including populations) to
discrimination under, such programs, policies, and activities, because of their race, color, or nationa origin.

Id. at 861. The President's directive also contains a number of general provisions. In subsection 6-604, the President
requests that independent agencies comply with the provisions of the order. Seeid. at 863. Finally, subsection 6-609 states
that the order isintended to improve the internal management of the [* 375] executive branch and that it does not create any
substantive or procedural rightsin any person or create any right of judicial review. Seeid.

The President's memorandum accompanying the order states that the Executive Order is designed “to focus Federal
attention on the environmental and human health conditions in minority communities and low-income communities with
the goal of achieving environmental justice” and “to promote nondiscrimination in Federal programs substantially affecting
human health and the environment.” 30 Weekly Comp. Pres. Doc. at 279. To accomplish these goals, the Presidential
memorandum specifically states that, in conducting analyses required by NEPA, “[e]ach Federal agency shall analyze the
environmental effects, including human health, economic and social effects, of Federal actions, including effects on
minority communities and |ow-income communities.” 1d. at 280.

It is the NRC's position that, as an independent regulatory agency, the NRC is not mandatorily subject to Executive Order
12898. Nevertheless, on March 31, 1994, the then Chairman of the Commission wrote the President stating that the NRC
would carry out the measures in the Executive Order. In furtherance of this agency commitment, the NRC has participated
in the Interagency Working Group on Environmental Justice created by the Executive Order and the NRC has drafted an
environmental justice strategy as called for by the President's order.

Although Executive Order 12898 does not create any new rights that the Intervenor may seek to enforce before the agency
or upon judicial review of the agency's actions, the President's directive is, in effect, a procedural directive to the head of
each executive department and agency that, “to the greatest extent practicable and permitted by law,” it should seek to
achieve ewironmental justice in carrying out its mission by using such tools as the National Environmental Policy Act.
Pursuant to the President's order, there are two aspects to environmental justice: first, each agency is required to identify
and address disproportionately high and adverse health or environmental effects on minority and low-income populationsin
its programs, policies, and activities; and second, each agency must ensure that its programs, policies, and activities that
substantially affect human health or the environment do not have the effect of subjecting persons and populations to
discrimination because of their race, color, or national origin. Thus, whether the Executive Order is viewed as calling for a
more expansive interpretation of NEPA as the Applicant suggests' or as merely clarifying NEPA's longstanding
requirement for consideration of the impacts of major federal actions on the “human” environment as the Intervenor [* 376]
argues,? it is clear the President's order directs all agencies in analyzing the environmental effects of a federal action in an
EIS required by NEPA to include in the analysis, “to the greatest extent practicable,” the human health, economic, and

1 Applicant's Proposed Findings of Fact and Conclusions of Law (May 26, 1995) at 223-24 [hereinafter App.P.F.].
2 Citizens Against Nuclear Trash's Proposed Reply Findings of Fact and Conclusions of Law Regarding Contention J.9 (June 26, 1995) at
2-3[hereinafter CANT R.F.].



social effects on minority and |ow-income communities

By voluntarily agreeing to implement the President's environmental justice directive, the Commission has made it fully
applicable to the agency and, until that commitment is revoked, the President's order, as a practical matter, goplies to the
NRC to the same extent as if it were an executive agency. The NRC is obligated, therefore, to carry out the Executive Order
in good faith in implementing its programs, policies, and activities that substantially affect human health or the
environment. Further, because NRC licensing actions are activities that substantially affect human health and the
environment, the Executive Order is applicable to the licensing of the CEC.

Thus, in carrying out the additional obligation the Commission has placed upon us in the hearing order (i.e., to ensure that
the Staff's environmental review is adequate and in compliance with section 102(2)(A), (C), and (E) of NEPA), we
necessarily also must ensure agency compliance with the President’s environmental justice directive. Hence, contrary to the
Applicant's assertion,* Executive Order 12898 does impose duties on the NRC because the Commission has undertaken to
carry out the President's directive, but no party to this proceeding has a remedy with regard to the manner in which the
agency carries out itscommitment to the President to implement Executive Order 12898.

C. Witnesses and Exhibits

Before turning to the substance of the environmental justice issues before us, we first briefly detail the witnesses and
exhibits that were presented by the parties. Consistent with the Commission's burden-of-proof rule and in accordance with
the stipulation of the parties, the Applicant presented its case first, followed by the Intervenor, and then the Staff. In support
of its position on contention J.9, the Applicant presented the prefiled direct testimony of Peter G. LeRoy, the Licensing
Manager of the CEC, and the prefiled testimony of a panel of witnesses consisting of B. William Dorsey, William H.
Schaperkotter, Larry Engwall, Jesse B. Swords, and Peter G. LeRoy. Although the Applicant's [* 377] witnesses appeared
as a single panel, the two sets of testimony are separately numbered and appear bound in the record one after the other.
(LeRoy fol. Tr. 840; Dorsey et d. fol. Tr. 840.)

Mr. LeRoy was responsible for mmpiling the information in the Applicant's ER and several ER amendments on the
potential environmental, economic, and sociological impacts associated with the CEC. (LeRoy at 1-2 fol. Tr. 840.) He also
had primary responsibility for the preparation of section 7 of the ER that describes the CEC site selection process, although
Mr. LeRoy had no direct involvement in the siting process, having first become involved with the CEC in July 1989. (Id. at
1; Dorsey et a. at 5-6fol. Tr. 840.)

Mr. Dorsey is employed by Fluor Daniel, Inc.,” as Director of Siting and Consulting Services, a position he has held since
1974. In that capacity, he is responsible on a worldwide basis for coordinating, directing, and performing consulting
services for industrial clients in dl areas of project development, including feasibility studies, site location analyses, and
management consulting. From approximately March 1987 through November 1989, he provided savices under contract to
one or more of the original participants of the venture that subsequently became LES as a site selection consultant and he
directed and had overall responsibility for the site selection process for the CEC. Mr. Dorsey has earned a BA degree in
economics and an MBA degree and he has more than 25 years of experiencein site selection for industrial facilities and has
been involved in hundreds of siting projectswhile at Fluor Daniel. (Dorsey et al. at 1-2, 5 & Attach. 1 fol. Tr. 840.)

Mr. Schaperkotter, who also is employed by Fluor Daniel, Inc., reported to Mr. Dorsey at the beginning of the CEC site
selection process. He holds a BS degree in business administration and an MBA degree and he served as Manager of
Facility Siting and Consulting Services from 1984 through 1988. During this time, he supervised dozens of site selection
projects for industrial facilities and, from the spring of 1987 until the end of 1988 when he was promoted and transitioned
out of his position, he had principal operational responsibility for the siting of the CEC. He also was involved in the
preparation of section 7 of the ER in 1990. (Dorsey et al. at 2-3, 6 & Attach. 2fol. Tr. 840.)

3 In using the term human health and environmental “effects’ in Executive Order 12898 and the accompanying memorandum, the Presi-
dent's order tracks the regulations of the Council on Environmental Quality (“ CEQ”) that define “effects’ to include both direct and indi-
rect effects and states that “[€] ffects includes ecological (such as the effects on natural resources and on the components, structures, and
functioning of affected ecosystems), aesthetic, historic, cultural, economic, socia, or health, whether direct, indirect, or cumulative.” 40
C.F.R. § 1508.8(b). See also 40 C.F.R. § 1508.14.

4 App.P.F. at 227.

5 Fluor Daniél, Inc., isinvolved in the LES project as the parent corporation of Claiborne Fuels, Inc., the sole general partner of the
Delaware limited partnership, Claiborne Fuel, L.P., whichisa LES general partner. Fluor Danidl, Inc., is, in turn, awholly owned sub-
sidiary of Fluor Corporation. (Dorsey et al. at 11 fol. Tr. 840.) See LBP-96-25, 44 NRC at 379.



At the time of the hearing, Mr. Engwall was employed by Fluor Daniel, Inc., as an Operations Coordinator. He has earned a
BS degree in engineering and an MBA degree. From approximately March 1989 to January 1990, he worked in the Facility
Siting and Consulting Services Group. In April 1989 he was assigned principal operational responsibility for the siting of
the CEC [*378] and concluded his involvement with the CEC in November 1989. Before Mr. Engwall began work on the
CEC project, he received several weeks of training in site selection. After completing the CEC site selection, he worked on
several other site selection projects and then moved into other areas at Fluor Daniel. (Dorsey et a. at 3, 6 & Attach. 3 fal.
Tr. 840; Intervenor's Exhibit I-RB-56, at 9-10.)

Mr. Swords is employed by Duke Engineering and Services, Inc., as an Engineering Manager.6 He holds a BS degree in
engineering and has approximately 16 years of experience in the nuclear industry, including 4 to 5 years of experience in
site selection for nuclear facilities. In the last stages of the CEC siting process, from June 1989 until November 1989, he
provided technical site selection services with regard to the physical evaluation of specific sites under contract to LES. He
also was involved in drafting section 7 of the ER in 1990. (Dorsey et al. at 4, 6 & Attach. 4 fol. Tr. 840.)

The prefiled direct testimony of the Applicant's witnesses was admitted pursuant to a pretrial stipulation of the parties and
without further objection at the hearing. (Tr. 840.) Because the Applicant did not offer these witnesses as experts and, in
light of the parties' admissibility stipulation, the Board did not rule at the hearing on the qualifications of these witnesses as
experts. Obviously, however, as the LES official responsible for compiling the information in the ER on the site selection
process and on the various impacts associated with the CEC, Mr. LeRoy was qualified to testify concerning that
information. Additionally, we find that, as participants in the CEC site selection process, Mr. Dorsey, Mr. Schaperkotter,
and Mr. Swords are qualified to testify concerning that process and also are qualified by knowledge and experience to
testify as experts on site selection for industrial facilities. Further, we find that, as a participant in the process, Mr. Engwall
is qualifigd to testify concerning that process but we do not find him qualified as an expert on industrial facility site
selection.

In support of its contention J.9, the Intervenor presented the testimony of Dr. Robert D. Bullard, Ware Professor of
Saciology at Clark Atlanta University. (Bullard at 1 fol. Tr. 853.) He holds an MA degree in sociology from Clark [* 379]
Atlanta University and a PhD in sociology from lowa State University. Dr. Bullard has worked, conducted research,
lectured, and written prolificly in the areas of urban land use, housing, community development, industrial facility siting,
and environmental quality for more than 15 years and his scholarship and activities have made him one of the leading
experts on environmental justice. He currently serves on the United States Environmental Protection Agency National
Justice Advisory Council. Of the many works he has written, Dr. Bullard's book Dumping in Dixie: Race, Class and
Environmental Quality (Westview Press 1990) has become a standard text in the environmental justice field. He also
authored Confronting Environmental Racism: Voices from the Grassroots (South End Press 1993) and Unequal Protection:
Environmental Justice and Communities of Color (Sierra Club Books 1994). Most recently he co-edited Residential
Apartheid: The American Legacy (UCLA Center for Afro—American Studies Publications 1994). (d. at 1-2; Intervenor's
Exhibit I-RB—48.)

The Intervenor offered Dr. Bullard's prefiled direct testimony as his expert opinion on contention J.9 and that of an expert
in socioeconomic impact analysis. (Tr. 843-44.) His direct testimony was admitted pursuant to a stipulation of the parties
and without further objection at the hearing. (Tr. 853.) We find that Dr. Bullard is qualified by education, knowledge, and
experience to testify as an expert on the issuesinvolved in contention J9.2

6 Duke Engineering and Services, Inc., is asubsidiary of Duke Power Company (Swords Tr. 953) which, in turn, isaLES general and
limited partner. See LBP-96-25, 44 NRC at 380.

" Pursuant to a stipulation of the parties the following Applicant exhibits were admitted into evidence relating to contention J.9: Appli-
cant's Exhibit 16, LES letter to NRC dated March 30, 1992 (with attachment A containing response to NRC request for additional infor-
mation) (App.Exh. 16); Applicant's Exhibit 18, Letter dated December 8, 1994, from Robert L. Draper, Winston & Strawn, Washington,
D.C., to Diane Curran, Harmon, Curran, Gallagher & Spielberg, Takoma Park, Maryland (with enclosure of 1990 U.S. Census data for
Homer, Louisiana) (App.Exh. 18); Applicant's Exhibit 19, Copies of Claiborne Enrichment Center “Community Newsl etter”
(App.Exh.19); Applicant's Exhibit 20, State of Louisiana Air and Water Permits for LES (App.Exh. 20); Applicant's Exhibit 23, Market
Search Corporation, Louisiana Quality of Life Survey (July 1989) (App.Exh. 23); Applicant's Exhibit 24, Market Search Corporation,
Louisiana Quality of Life Survey (Sept. 1990) (App.Exh. 24); Applicant's Exhibit 25, LES letter to NRC dated September 29, 1994 (with
enclosures containing ER Revision 17, SAR Revision 20, and License Application Revision 10) (App.Exh. 25). (Tr. 981-82.) Previously,
the Applicant's ER, Applicant's Exhibit 1(h), which is relevant to contention J.9, was admitted into evidence. (Tr. 31.)

8 Pursuant to a stipulation of the parties the following Intervenor exhibits were admitted into evidence relating to contention J.9: Interve-
nor's Exhibit -F-RB—48, Vita of Robert D. Bullard (I-RB—48); Intervenor's Exhibit I-RB—49, Executive Order 12898, “Federal Actionsto
Address Environmental Justice in Minority Populations and L ow—Income Populations” (Feb. 11, 1994) and accompanying Memorandum
for the Heads of All Departments and Agencies (Feb. 11, 1994) (I-RB—49); Intervenor's Exhibit I-RB-50, EPA Draft Environmental
Justice Strategy for Executive Order 12898 (Jan. 1995) (I-RB-50); Intervenor's Exhibit 1-RB-51, NRC Draft Strategic Plan—



[*380] In support of its position on contention J.9, the Staff presented the testimony of Merri L. Horn, Dr. lbrahim H.
Zeitoun, and Harry Chernoff. (Horn et a. fol. Tr. 904.) Ms. Horn is an environmental engineer in the Enrichment Branch,
Divison of Fuel Cycle Safety and Safeguards, Office of Nuclear Material Safety and Safeguards. She holds a BS degree in
physics and an MS degree in environmental engineering and she is the Environmental Project Manager for the CEC license
application. (Id. at 1 & Attach. 1.) Dr. Zeitoun is employed by Science Applications International Corporation (“SAIC") as
a Senior Environmental Analyst and he has earned both an MS degree and a PhD in fisheries biology. He is the SAIC
project manager for the NRC contract to prepare the EIS for the CEC and has over 20 years of experience in directing and
supporting multidisciplinary programs and projects in the areas of waste management, energy, and the environment. (1d. at
1 & Attach. 2.) Mr. Chernoff is also employed by SAIC as a Senior Economist and he has over 15 years of experience in
energy economics, research and development program analysis, energy cost modeling, policy and regulatory analysis, and
socioeconomics. He has earned a BS degree in economics and an MBA degree and he participated in preparing the EIS for
the CEC. (Id. at 1 & Attach. 3.)

Pursuant to the pretrial stipulation of the parties and without further objection at the hearing, the prefiled direct testimony of
the Staff witnesses was admitted. (Tr. 904.) We find that Ms. Horn, as the Staff's primary regulator with regard to the
environmental impact analysisin the FEIS, and Dr. Zeitoun and Mr. Chernoff, as participants in the preparation of the FEIS
for the CEC, are qualified to testify on the matters raised in their prefiled testimony.’

[1. DISCRIMINATION ELEMENT OF ENVIRONMENTAL JUSTICE

Although the Intervenor's contention was filed before the President issued Executive Order 12898, CANT's contention J.9
is aimed at two concerns that are components of the Executive Order as well. Contention J.9 essentially asserts [* 381] that
the Applicant's ER and the Staff's FEIS have not adequately weighed the negative economic and sociological impacts on
the minority communities of Forest Grove and Center Springs caused by closing Forest Grove Road that now joins them
and placing the facility in the midst of these communities—a siting practice that follows a national pattern of locating
hazardous facilities in minority communities. Further, the contention asserts that there has been no attempt to avoid or
mitigate the disparate impact of the facility on this minority community. Thus, the Intervenor's contention has the same
general focus as the President's environmental justice directive: disproportionate impacts on a minority population and
racial discrimination.

Indeed, all parties apparently agree that the CEC will affect residents of a low-income minority populated community and
that consideration of the environmental justice implications of the project is warranted. Similarly, al parties presented

Environmental Justice (undated) (I-RB-51); Intervenor's Exhibit -RB-52, Comment of Eula Mae Malone, Center Springs community,
on scoping of EIS (I-RB-52); Intervenor's Exhibit I-RB-53, Handwritten map of Center Springs and Forest Grove communities pre-
pared by Norton Tompkins (1992) (I-RB-53); Intervenor's Exhibit I-RB-54, Letter dated June 25, 1991, from Charles J. Haughney,
Chief, Fuel Cycle Safety Branch, NRC, to LES, Attention W. Howard Arnold (I-RB-54); Intervenor's Exhibit I-RB-55, Portions of
deposition of William S. Schaperkotter (Dec. 21, 1994) (I-RB-55); Intervenor's Exhibit I-RB-56, Portions of deposition of Larry Eng-
wall (Jan. 26, 1995) (I-RB-56); Intervenor's Exhibit I-RB-57, Portions of deposition of B. William Dorsey (Dec. 21, 1994) (I-RB-57);
Intervenor's Exhibit I-RB-58, Map and Analysis, “Poor Households as Percent of Total County Households-1989, Thirteen Southern
States,” Southern Regional Council, Voting Rights Programs (Aug. 1993) (I-RB-58); Intervenor's Exhibit -RB-59, Map and Analysis,
“Black Population as Percent of Total County Population—1990 and Congressional Districts, Eleven Southern States,” Southern Re-
giona Council, Voting Rights Programs (Sept. 1993) (I-RB-59); Intervenor's Exhibit -RB—60, Letter dated November 2, 1994, from
Robert L. Draper, Winston & Strawn, Washington, D.C., to Diane Curran, Harmon, Curran, Gallagher & Spielberg, Takoma Park, Mary -
land (I-RB-60); Intervenor's Exhibit HFHRB-61, “CEPP, Centrifuge Enrichment Plant Project, Site Selection,” Larry Engwall, Project
Manager (May 17, 1989) (I-RB-61); Intervenor's Exhibit I-RB—62, Letter dated July 30, 1990, from A.M. Segrest, Manager, Projects
and Administration, Duke Engineering & Services, Inc., to R.D. Belprez, Fluor Daniel, Inc. (with attachment) (I-RB—62); Intervenor's
Exhibit HRB—63, Fluor Daniels, “Site Recommendation Report for the Centrifuge Enrichment Plant Project” (Aug. 1989) (I-RB—63);
Intervenor's Exhibit I-RB—64, Memo to File from Peter G. LeRoy (June 13, 1990) (I-RB-64). (Tr. 853.)

Additionally, the following Intervenor exhibits that were not subject to the parties' admissibility stipulation were admitted into evi-
dence without objection or, in the case of I-RB—68, after the Applicant withdrew its objection: Intervenor's Exhibit I-RB—65, LES Site
Selection Files, “Numericd Listing (1-58) of Potential Sites’ (I-RB-65); Intervenor's Exhibit I-RB—66, LES Site Selection Files, 4' x 8'

L ouisiana topographical map listing potential sites (32091-A1-TM —100) (1982) (I-RB—66); Intervenor's Exhibit I-RB—67, 1990 U.S.
Bureau of the Census Datafor Claiborne Parish, Louisiana (I-RB—67); Intervenor's Exhibit I-RB—68, Population by Race Living Within
One Mile of LES Candidate Sites derived from U.S. Bureau of the Census PL 94-171 dataon CD—ROM and TIGER/Line files (I-RB—
68); Intervenor's Exhibit I-RB—69, Map, Claiborne Parish, 1990 Enterprise Zones (Oct. 1994) (I-RB—69). (Tr. 845, 853, 883, 987.)

9 Without objection, Staff Exhibit 3, Letter dated March 10, 1995, from Maria E. Lopez—Otin, NRC Environmental Justice Coordinator,
to Kathy Aterno, Chair, Environmental Justice Subcommittee for Policy and Coordination, U.S. Environmental Protection Agency (with
enclosure of final NRC Environmental Justice Strategy) (Staff Exh. 3), was offered into evidence by the Staff and admitted. (Tr. 1006.)
Previoudly, the Staff's FEIS, Staff Exh. 2, which is relevant to contention J.9, was admitted into evidence. (Tr. 501.)



evidence on these factors with respect to contention J.9. In this Part 11, therefore, we consider the discrimination aspect of
environmental justice with respect to the Applicant's site selection process, a process that both contention J.9 and the
Intervenor's expert witness charge was racially biased.

A. The CEC Siting Process

The site selection process that ultimately led to the selection of the LeSage property as the site for the CEC began in the
first half of 1987 and, after several stops and starts, concluded in the fall of 1989. (Dorsey et a. at 5-6, 12, 22, 25 fal. Tr.
840.) The process took place before the Applicant, Louisiana Energy Services, L.P., was formed in 1990 and was
conducted by employees of Fluor Daniel, Inc., under contract to one or more of the original venturers in the project that
subsequently became partners in LES. (Id. at 10-11.) Representatives of the original participants in the venture comprised
the Steering Committee that, inter alia, oversaw the selection process, participated in formulating the various site selection
criteria, and acted upon the recommendations of Fluor Daniel. (Id. at 13, 16, 21.)*°

The CEC siting process consisted of a number of phases and the Applicant's description of the siting processis set forthin
the Applicant's ER. (App. Exh. 1(h), at 7.1-1 to —11.) The Staff's recitation of the siting process in the FEIS reproduces that
set forth in the ER. (Staff Exh. 2, at 2-3 to —20.) A second description of the siting process is contained in Intervenor's
Exhibit FRB—63, Fluor Daniel's “Site Recommendation Report for the Centrifuge Enrichment Project” (Aug. 1989). That
August 24, 1989 report, prepared by Mr. Engwall [*382] and submitted to the Steering Committee by Fluor Danidl, is the
report that the Steering Committee had before it in making the final site selection. Clearly, as the Applicant's witnesses
testified, the Fluor Daniel report was the principal document in the site selection process and a key document factored into
the description of the site selection process in section 7 of the Applicant's ER. (Dorsey et a. at 44, 48 fol. Tr. 840.) For
current purposes, it suffices to note that, although similar, the description of the site selection process contained in the
Applicant's ER and the Fluor Daniel Report do not reflect identical phases for the selection process or the same site
selection criteria or even the same number of criteria for the various phases of the selection process. We recognize that
some of these differences are significant; however, to minimize confusion, we refer to the phases of the process used in the
ER, which also appear in the FEIS and were used in the testimony of the Applicant's and the I ntervenor's witnesses.

The CEC site selection process began with a coarse screening of the forty-eight contiguous statesto identify aregion of the
United States for the facility. This Coarse Screening Phase applied various selection criteria involving the service area of
sponsoring electric utilities, transportation distances, and seismic and severe storm factors. In October 1987, the siting
consultants recommended northern Louisiana to the Steering Committee as the regional location for the facility and the
Steering Committee adopted this recommendation. (Dorsey et a. at 10, 21 fol. Tr. 840; App. Exh. 1(h), at 7.1-2 to-5.)

Because of a hold on the project, it was not until the spring of 1988 that the site selection consultants conducted what the
ER labels a two-phase intermediate screening process to select the most suitable host community. (Dorsey et al. at 15, 22;
App. Exh. 1(h), at 7.1-5.) In Intermediate Phase I, communities across northern Louisiana within 45 miles of Interstate 40
were solicited with the assistance of the Louisiana Department of Economic Development. The candidate communities
were asked to nominate potential sites based on a set of criteria that, inter alia, indicated the proposed facility was a
chemical plant. In answer to the solicitation, 21 communities in 19 parishes with over 100 sttes responded and expressed an
interest in hosting the project. (Dorsey et al. at 11, 15, 24, 28; App. Exh. 1(h), at 7.1-5 to—6.)

According to the ER, during Intermediate Phase |, the site selection personnel then visited each of the communities and,
applying a second set of criteria, reduced to nine the number of candidate communities. (App. Exh. 1(h), at 7.1-6.)
Actually, however, during the spring and summer of 1988, only Mr. Schaperkotter visited nineteen of the twenty-one
communities and met with or spoke with representatives of the other two communities. Specifically, he spoke by telephone
with the mayor of Farmerville and eliminated that community. He aso met in Shreveport with members of a regional
economic development group representing Claiborne Parish and the town of Homer and learned that they were [* 383] busy
pursuing another project at that time. Using reconnaissance-level data, Mr. Schaperkotter eliminated twelve communities
for failing to meet one or more of the Intermediate Phase | criteria, leaving nine candidate host communities of the original
twenty-one communities. (Dorsey et al. at 25, 28-30 fol. Tr. 840.) Although Mr. Schaperkotter did not visit Homer or any
site in Claiborne Parish, the ER indicates Homer was one of the remaining nine candidate communities. (App. Exh. 1(h), at
7.1-6 & Fig. 7.1-6b.)

10 BEven though LES had not yet been formed at the time the CEC site was selected, all parties nevertheless refer to the site selection
process as though LES conducted it. For ease of reference, we generally follow that convention, recognizing that it is technically inaccu-
rate.



The purpose of the second phase of intermediate screening was to select a host community from the nine communities still
under consideration. (Dorsey et al. at 25 fol. Tr. 840; App. Exh. 1(h), a 7.1-6.) When Mr. Schaperkotter left the siting
group at Fluor Daniel in late 1988, he had completed most of the work for Intermediate Phase |I. The project was again
dormant until the spring of 1989 when Mr. Engwall was assigned principal operating responsibility for what the ER
describes as Intermediate Phase |1. (Dorsey et al. at 32—33 fol. Tr. 840.)

During this phase, Mr. Engwall scored the remaining nine candidate communities against another set of criteria that had
been refined and expanded from those used in the first intermediate phase. (1d. at 22-23, 34-35.) In ranking the candidate
communities he employed the Kepner—Tregoe (“K—T") method of decisional analysis. The K-T decisional analysis method
is a widely used means for comparing alternatives on the basis of multiple criteria using a ten-point weighted scoring
system in which criteria are divided into those that must be met (“musts”) and those that are desirable (“wants’), with the
wants weighted according to relative importance.!® (Id. at 34; App. Exh. 1(h), at 7.1-6.) Further, in applying each “want”
criterion to an alternative, the top rated alternative for that criterion dways gets a ten and each of the other alternativesis
compared relative to the best one. (Engwall Tr. 947.)

When assigned to the project in April 1989, Mr. Engwall visited a number of the communities previously visited by his
predecessor to learn more about Mr. Schaperkotter's evaluative process. His visits included several communities that had
been eliminated in Intermediate Phase | because they had expressed a renewed interest or proposed additional sites. Mr.
Engwall also visited each of the nine remaining candidate communities, including Homer, which he visited for the first time
on May 22, 1989. (Dorsey et a. at 2 fol. Tr. 840; Engwall Tr. 936.) In every community, Mr. Engwall viewed nominated
sites and, according to his report to the Steering Committee, half of the fifteen criteria he applied were related to
community characteristics and the other half were site specific. (I-RB-63, at 20.) In any event, aslong as there was at least
one site in each community meeting the established criteria the community remained in contention. (Dorsey [*384] et al. at
35 fol. Tr. 840.) Mr. Engwall assigned values for the nine communities, in consultation with Mr. Schaperkotter and Mr.
Dorsey. (Id. at 36.) Based on Mr. Engwall's scoring, Homer was the highest rated community, with Winnsboro the runner
up. (App. Exh. 1(h), at 7.1-8.) The Steering Committee then selected Homer as the host community. On June 9, 1989, the
then Senator of Louisiana, Bennett Johnson, came to Homer and announced that it had been selected as the CEC host
community. (Bullard at 57 fol. Tr. 853.)

After selecting Homer as the host community, the ER states that a fine screening process, in two phases, was employed to
obtain the three most preferred sites from the six sites nominated by Homer community leaders. (App. Exh. 1(h), at 7.1-9.)
In what the ER describes as Fine Screening Phase |, Mr. Engwall scored each of the six sites using the K—T decisional
analysis against another set of criteria developed in conjunction with the Steering Committee. (Dorsey et al. at 39 fol. Tr.
840; App. Exh. 1(h), at 7.1-9.) Although eleven sites in Claiborne Parish were initially nominated by community leaders,
five sites were immediately dropped by Mr. Engwall for failing to meet the selection criteria and only six sites were
seriously considered and scored. (Engwall Tr. 944.) On the basis of the K—T analysis, the LeSage site was top rated and
recommended for selection, pending confirmatory onsite studies. The second and fourth rated sites, the Emerson and Prison
sites, respectively, also were carried to the next phase as alternatives to the LeSage property. The third most preferred site,
the Baptist Children's Home site, was dropped for failing to meet the mandatory low flood risk criterion. (App. Exh. 1(h), at
7.1-10)

During Fine Screening Phase Il the three remaining sites were examined in more detail to select a fina site. At this
juncture, Mr. Swords, an engineer, joined the siting process. (Dorsey et al. at 39, 41 fol. Tr. 840.) A number of technica
criteria relating to, inter alia, the cost of site work and grading, preliminary geotechnical evaluation, and the cost of
providing electric power to the site were added to the criteria used in the first phase of fine screening. Again using K—T
decisional analysis, Mr. Engwall apparently scored the three sites, with the LeSage property receiving the highest rating,
followed by the Emerson site, and then the Prison site. (Id. at 39; App. Exh. 1(h), at 7.1-10 & Fig. 7.1-9.) The Applicant's
ER notes that “[a]ll three properties are adeguate sites for locating the CEC and relatively indistinguishable in their
environmental characteristics.” (App. Exh. 1(h), at 7.1-11.) Because it was the highest rated site, however, the site selection
consultants, in August 1989, recommended the LeSage property to the Steering Committee. (Dorsey et al. at 39; [-RB-63,
a ES-1.) On November 3, 1989, the selection of the LeSage property was publicly announced. (App. Exh. 1(h), at 9.5-9.)
[*385]

1 In referring to K—T decisional analysesin the ER, the Applicant references Charles H. Kepner & Benjamin B. Tregoe, The New Ra-
tional Manager, Princeton Research Press (1981). (App.Exh. 1(h), at 7.1-12.)



B. The Parties' Positions

All parties presented evidence on the question whether race was a consideration in the selection of the site for the CEC. In
sum, the Applicant and the Intervenor took diametrically opposed positions, while the Staff took the position it found
nothing in the Applicant's ER to indicate that racial considerations were afactor in the site selection.

1. The Applicant

All of the Applicant's witnesses on contention J.9 testified in their prefiled direct testimony that the CEC site selection
process was not racially biased or based on racial considerations. Although not directly involved in the siting process but
with primary responsibility in the year after the LeSage site had been selected for preparing section 7 of the Applicant's ER,
the LES Licensing Manager, Mr. LeRoy, stated that he was unaware of any instance in which, or evidence that, the race or
color of any individual or group of individuals was a factor in any decision regarding the siting of the CEC. Similarly, he
stated he had no knowledge that the siting of the CEC involved any intent to discriminate against the communities of Forest
Grove and Center Springs on the basis of race or socioeconomic status. (LeRoy at 33—34 fol. Tr. 840.) Further, he testified
that, in hisjudgment, the site selection process was not biased in any regard. (Tr. 951.)

In like vein, the Fluor Daniel consultants that oversaw and conducted the site sdection process, Messrs. Dorsey,
Schaperkotter, and Engwall, and Mr. Swords, the Duke Engineering and Services, Inc., engineer who was involved in the
technical analysis for Fine Screening Phase 11, together stated that the racial mix or racial makeup of the local population
was hot considered as a site selection criterion. (Dorsey et a. at 24 fol. Tr. 840.) Together these witnesses also stated that
they were unaware of any instance in which, or evidence that, the race or color of any individual or any group was a factor
in any decision concerning the siting of the facility. Further these witnesses together stated that the siting of the CEC did
not involve any intent to discriminate against the communities of Forest Grove or Center Springs on the basis of race or
socioeconomic status. (d. a 48-49.) Finally, each of these witnesses testified that, in his judgment, the site selection
process was hot biased in any regard. (Tr. 951.)

2. Thelntervenor

Intervenor witness Dr. Bullard in his prefiled direct testimony stated that, in his opinion, the process for selecting the CEC
site was, among other things, biased and that racial considerations were a factor in the site selection process. [*386]
(Bullard at 39, 43 fol. Tr. 853.) Dr. Bullard based his conclusion that the CEC siting process was racially discriminatory on
four major points. According to Dr. Bullard, the first factor and the most significant indication that institutionalized racism
played a part in the site selection, was the fact that, at each progressively narrower stage of the site selection process, the
level of poverty and African Americans in the local population rose dramatically, until it culminated in the selection of a
sitewith alocal population that is extremely poor and 97% African American. (1d. at 43.) Specifically, Dr. Bullard stated:

This progressive trend, involving the narrowing of the site selection process to areas of increasingly high poverty and African
American representation, is also evident from an evaluation of the actua sites that were considered in the Intermediate and Fine
Screening stages of the site selection process. At my request, the American Civil Liberties Union of Virginia peformed an analysis,
using census track data, of the percentage of black population within a one mile radius of 78 of the 79 sites that LES claims it
seriously considered as candidate sites.! The ACLU's analysis shows that the aggregate average percentage of black population for
a one mile radius around all of the 78 sites examined (in 16 parishes) [FN122] is 28.35%. When LES completed its initial site cuts,
and reduced the list to 37 sites within nine communities (parishes), including Homer, the aggregate percentage of black population
rose to 36.78%. When LES then further limited its focus to six sites in Claiborne Parish, the aggregate average percent black
population rose again, to 64.74%. The find site selected, the “LeSage” site, has a 97.1% black population within a one-mile radius.

T Because LES site selection documentation is so contradictory, it is difficult to determine how many sites were actually considered at any

particular point in time by LES. However, counsel for LES stated in discovery that an undated document entitled “Numerical listing (1-58) of
potential sites’ [I-RB—65], and a “Huge topo map—1982 Bastrop/L ouisiana—M ississippi (32091-[A]l-T M—100)" [I-RB-66] providethe mast
comprehensive listing of sites that were considered. See letter from Robert L. Draper to Diane Curran (November 2, 1994) identifying[thee
exhibits] as providing the most comprehensive listing of sites that received serious consideration in the Ste selection process. [I-RB-60]. Based on
these documents, the ACLU was able to identify, by description and/or map location, 79 candidate Stes Becauseoneof thesestes, the Armistead
Cagean site, was identified on the list of 58, but was not clearly identified on the map, it was not considered in the analysis.

21 The twenty sites that were not identified on the list of 58 sites were placed in the appropriate parish by map location for computation purposes,
rather than attempting to associate each unidentified site with a particular community. An exception to thiswas made for Homer, where six Stesthat
were not included in the list of 58 sites were all identified in the draft and final EIS as being considered connected with the town of Homer.

(Id. at 46-47.) Thetabulation of the ACLU analysiswas received in evidence as I ntervenor's Exhibit | -RB—68.

The second point showing discrimination according to Dr. Bullard, is LES' application in Fine Screening Phase | of the
“low adjacent population within a 2-mile radius’ criterion in a biased and discriminatory manner in connection with the



LeSage and Emerson sites to protect the white, middle class lifestyle on Lake Claiborne next to the Emerson site. (Bullard
a 44, 51-52 fol. Tr. 853.) Relying on Mr. Engwall's deposition testimony (I-RB-56, a 105-06), Dr. Bullard testified that,
asthe principal person responsible for site selection process [* 387] at this stage involving winnowing the six Homer sitesto
three, Mr. Engwall initially evaluated and scored the low population criterion for the LeSage site based upon an “eyeball
assessment.” As Mr. Engwall described this process, he drove along the road through Forest Grove and every now and then
he drove up adirt road where he saw “a small cluster of houses” and “boarded up houses.” From this survey, Mr. Engwall
concluded that in this area there were “maybe ten people living there at most.” (I-RB-56, a 105-06; Bullard at 52 fol. Tr.
853.) Dr. Bullard further testified that it did not appear Mr. Engwall drove through Center Springs at all. As aresult of this
survey, Mr. Engwall gave the LeSage site a “low population” score of 9 out of a maximum of 10 and, when multiplied by
the “want” weight of 8, it yielded aweighted score of 72. (Bullard at 52 fol. Tr. 853.)

Dr. Bullard declared that, in fact, there are 150 people living in Forest Grove and 100 in Center Springs. According to Dr.
Bullard, had Mr. Engwall taken the most basic measures to assess population levels, such as consulting aerial photographs
or county land records or talking to inhabitants of Forest Grove, he would not have rendered this African American
population essentially invisible or taken the condition of the housing as empirical evidence of the number of people living
there. (Id. at 52.)

Next, Dr. Bullard asserted, Mr. Engwall compounded the problem by using invalid and biased considerations in comparing
the population level of the LeSage site to that of the Emerson site. The Emerson site, which was the overall second highest
rated site in Fine Screening Phase |, was given a “low population” score of 7, yielding a significantly lower weighted score
of 56. Again relying on Mr. Engwall's deposition testimony (I-RB-56, at 102, 105, 108-10), Dr. Bullard asserted that the
Emerson site score also was based on Mr. Engwall's observations from driving around the site, which led him to conclude
that between 50 and 100 people actually lived there. Y et when asked what he saw that caused him to score the site a seven,
Mr. Engwall answered “[p]robably the proximity to the lake.” Mr. Engwall went on to explain that “[w]e just felt opinion-
wise people would probably not want this plant to be close to their pride and joy of their lake where they go fishing.” (I-
RB-56, at 109; Bullard at 53 fol. Tr. 853.) The significance of the lake, Dr. Bullard asserted, also was emphasized a few
pages earlier in his deposition when Mr. Engwall testified that the Bmerson site was rated neutral to slightly negative
because

[i]t was right on the edge of this lake. This lake is a very nice lake. This lake is the pride and joy of this part of Louisiana, nice
boating, nice homes along the lake. It was felt that an industrial facility real close to that lake would not be in keeping with the
existing usage, which was nice homes, vacation and fishing, hunting. (I-RB-56, at 102.)

[*388] Based on Mr. Engwall's deposition testimony, Dr. Bullard concluded it was clear that quality of life considerations
improperly affected Mr. Engwall's scoring of the low population criterion for the Emerson site given that, at this stage of
the evaluation process, there were no site specific criterion related to quality of life. He further maintained that Mr.
Engwall's biased judgment on the quality of life concern regarding the desirability of avoiding the lakeside site where
white, middle class people lived was directly related to the relative scoring of the low population criterion. Dr. Bullard
asserted that the total effect of Mr. Engwall's actions was to discriminate against the Forest Grove and Center Springs
communities because their residents' lifestyle and socioeconomic status were on a much lower plane. (Bullard at 54-55fol.
Tr. 853))

The third factor Dr. Bullard testified about was racia discrimination inherent in the Fine Screening Phase | criterion of not
siting the facility within at least 5 miles of institutions such as schools, hospitals, and nursing homes. (1d. a 13, 43-44.) He
asserted that by its own terms, this criterion is inherently biased toward the selection of sites in minority and poor areas
because these areas generally lack institutions such as schools, hospitals, and nursing homes that are the focus of this
criterion. Dr. Bullard stated that even though Forest Grove and Center Springs are 5 miles from the nearest town, there are
no schools, hospitals, or medical facilities of any kind or, for that matter, any other service institution in either community.
He stated that, while it is not necessarily inappropriate to attempt to site a hazardous facility in an areathat is far from these
institutions, this criterion cannot be applied equitably unless the process is enlightened by consideration of the
demographics of the affected population. Otherwise, he stated, disadvantaged populations will invariably be favored as
hosts for more hazardous facilities as is evidenced by the fact that minority communities already host a disproportionate
share of prisons, half-way houses, and mental institutions. (Id. at 13.)

The fourth and final point, according to Dr. Bullard, was the use of various community support criteria in the selection
process that had the effect of discriminating against the people of Forest Grove and Center Springs. He testified that during
the siting process LES relied upon the opinions of Homer, a community 5 miles from the actual host community. This was
inappropriate, he concluded because Homer stood to minimize the risks and maximize the benefit to itself by placing the



facility a good distance from its own residents. In contrast, the actual host communities of Forest Grove and Center Springs
were never informed of the siting decision until it was too late for the residents to affect the selection process. (Id. at 13—
14)

This was particularly significant, Dr. Bullard testified, because the principal criteria for site selection were support from the
community and opinion leaders in the community. Indeed, LES considered it of primary importance that the facility [* 389]
should be located in a locale where it would be considered a community asset}? Dr. Bullard testified, however, that,
despite the importance of such community support, LES did not even recognize the existence of Forest Grove and Center
Springs a communities, let alone consult their leaders. Instead, LES defined the “community” as Homer, a town 5 miles
away whose government contains no representation from Forest Grove or Center Springs. Further, he declared that the
concept of community leadership, which was key to the assessment of community support in the selection process was
biased toward consultation with individuals who, rather than having an interest or stake in the welfare of Forest Grove or
Center Springs, instead stood to benefit from imposing the risks of the facility on these neighboring communities while the
community of Homer reaped the benefits. According to Dr. Bullard, the groups of community leaders with whom LES met
and with whom it consulted to form its opinion of “community support,” “active and cohesive community leadership” and
“community leader preferences,” were dominated by the Claiborne Parish Industrial Development Foundation—on which
Forest Grove and Center Springs have no representatives—and elected officials from the towns of Homer and Haynesville,
rather than Forest Grove and Center Springs. Thus, Dr. Bullard concluded that a facially neutral site selection process was
perverted to give certain communities the discretion to decide who should accept the adverse impacts of the proposed
facility. (1d. at 47-51.)

3. The NRC Staff

In chapter 2, section 2.3.1, of the FEIS at the end of its description of the LES site selection process, the Staff concludes
that “the LES approach for selecting the site was reasonable.” (Staff Exh. 2, at 2-19.) Thereafter, in chapter 4, section
4.2.1.7.4, titled “Environmental Justice,” the Staff states, inter alia, that it considered environmental justice from the
perspective of whether there is evidence LES selected the CEC site based on racial considerations. It states that, although
many comments on the draft environmental impact statement alleged that LES deliberately chose the site because it isin an
African American community, none cited any specific evidence to support the charge. In the FEIS, the Staff asserts that
based on its review of the public comments and the LES description of the site selection process, it concluded that “[t]he
LES process[* 390] appears to be based solely on business and technical considerations’ and it found “ no specific evidence
that racial considerations were afactor” in the process. (1d. at 4-34.)

In their prefiled testimony, the Staff's witnesses, Ms. Horn and Dr. Zeitoun, reiterated the findings in the FEIS and stated
that the LES site selection criteria “appeared to be objectively applied in each phase of the selection process; and none of
the criteria appear to be based on racial considerations.” (Horn et a. at 12 fol. Tr. 904.) The Staff witnesses further testified,
however, that “[t]he Staff did not conduct a detailed evaluation of the site selection process. The Staff did not evaluate each
individual criterion and make a determination if that particular criterion was appropriate. The Staff only considered the
information provided in the Environmental Report.” (Id.) Finally, Ms. Horn and Dr. Zeitoun reiterated that “[b]ased on the
information in the Environmental Report, the Staff did not see any evidence that racial considerations were a factor in the
site selection process.” (1d.)*3

C. Licensing Boar d Deter mination

The nondiscrimination component of Executive Order 12898 requires that the NRC conduct its licensing activities in a
manner that “ensures’ those activities do not have the effect of subjecting any persons or populations to discrimination
because of their race or color. 3 C.F.R. at 861. In the FEIS and in its prefiled direct testimony, the Staff stated that it sought
to determine whether race played a role in the CEC site selection process by reviewing the information in the Applicant's

12 As evidence of theimportance of this factor, Dr. Bullard noted that in Intermediate Phase || when the field had been narrowed to nine
communities, “local support” was a criterion that had the highest possible scoring weight of 10. Similarly, he observed that, in both In-
termediate Phases | and I1, “active, cohesive community leadership” was evaluated and in Phase Il (where KT analysis was used for the
first time) that criterion was given a“want” weight of 10. Finally, he indicated that, although at the Fine Screening stage when LES was
choosing among the six Homer sites community support was no longer considered because it was deemed aready to have been esteb-
lished in the selection of Homer, in choosing among the six sites, LES nonethel ess gave a“want” weight of 10 to “community leader
preferences.” (Bullard at 47—48 fol. Tr. 853.)

13 |nits proposed findings dealing with the site selection process, the Staff suggests that we approach the issue by “looking at the ques-
tion of whether the selection process was overtly racist.” NRC Staff's Proposed Findings of Fact and Conclusions of Law in the form of a
Partial Initial Decision Regarding Contentions B, J, K, and Q (May 26, 1995) at 57.



ER. In taking this action, the Staff necessarily recognized the agency's obligation under the nondiscrimination component
of the President's environmental justice directive to make sure the site selection process conducted by the original venturers
in what subsequently became the LES project was free from racial discrimination.

In the circumstances presented in this licensing action, however, by limiting its consideration to a facial review of the
information in the Applicant's ER, the Staff has failed to comply with the President's directive. As we discuss more fully
below, a thorough and in-depth investigation of the Applicant's siting process by the Staff is essential to ensure compliance
with the President's nondiscrimination directive if that directive is to have any real meaning. Moreover, such a thorough
Staff investigation is needed not only to comply with [*391]Executive Order 12898, but to avoid the constitutional
ramifications of the agency becoming a participant in any discriminatory conduct throughits grant of alicense.

Racial discrimination in the facility site selection process cannot be uncovered with only a cursory review of the description
of that process appearing in an applicant's environmental report. If it were so easily detected, racial discrimination would
not be such a persistent and enduring problem in American society. Racial discrimination is rarely, if ever, admitted.
Instead, it is often rationalized under some other seemingly racially neutral guise, making it difficult to ferret aut.
Moreover, direct evidence of racial discrimination is seldom found. Therefore, under the circumstances presented by this
licensing action, if the President's nondiscrimination directive is to have any meaning a much more thorough investigation
must be conducted by the Staff to determine whether racial discrimination played arolein the CEC site selection process.

Before turning to a discussion of the evidence in this proceeding, we wish to emphasize that our determination that the
Staff's limited review of the description of the siting process set out in the ER was inadequate and that the Staff now must
undertake a thorough investigation, is not intended as a criticism of the Staff. The obligations imposed upon the Staff by the
Commission's commitment to the President to implement the provisions of the Executive Order are new to the agency.
Because this agency's primary responsibilities historically have dealt with technical concerns, investigating whether racial
discrimination played a part in a facility siting decision is far afield from the Staff's past activities. Indeed, because racial
discrimination questions have not previously been involved in agency licensing activities, thisis an areain which the Staff
has little experience or expertise. Nevertheless, if the President's directive isto have any meaning in this particular licensing
action, the Staff must conduct an objective, thorough, and professional investigation that looks beneath the surface of the
description of the site selection processin the ER. In other words, the Staff must lift some rocks and ook under them.

Substantial evidence presented by the Intervenor in this proceeding demonstrates why it isimperative that the Staff conduct
such a thorough investigation. As we have noted, drect evidence of racial discrimination is rare. Nonetheless, the
Intervenor's evidence, the most significant portions of which are largely unrebutted or ineffectively rebutted, is more than
sufficient to raise a reasonable inference that racial considerations played some part in the site selection process such that
additional inquiry is warranted. In so stating, we do not make specific findings on the current record that racial
discrimination did or did not influence the site selection process. When stripped of its abundant irrelevant chaff, the record
issimply inadequate, objectively viewed, to reach any conclusion with the requisite degree of confidence. A finding that the
selection process was tainted by racial biasis far too serious a determination, with potentially longlasting consequences, to
render without the benefit of a thorough and [*392] professional Staff investigation aided by whatever outside experts as
may be necessary. Additionally, the Applicant, because of the allocation of the burden of proof in the adjudicatory process
and the nature of this particular subject matter, is, to some extent, in the position of proving a negative. Thus, in this
instance any finding that racial considerations either did or did not play a part in the site selection process should be made
only after the Staff has undertaken a compl ete and systematic examination of the entire process.

Looking to the record of this proceeding, the Intervenor's statistical evidence presented by Dr. Bullard and set out in
Intervenor's Exhibit -RB—68, shows that as the site selection process progressed and the focus of the search narrowed, the
level of minority representation in the population rose dramatically. See supra p. 386. The Intervenor's analysis did not
include one of the seventy-nine seriously considered proposed CEC sites because it was not clearly identified on the large
map on which the siting consultants had marked the proposed sites. (Bullard at 46 n. 121 fol. Tr. 853; see |I-RB-66.) Of the
remaining seventy-eight proposed sites, however, the Intervenor's analysis reveal s that the aggregate average percentage of
black population within a :-mile radius of each of the sites across sixteen parishes is 28.35%. After the initia site cuts
reduced the list to thirty-seven sitesin nine parishes, including the sites in Claiborne Parish, the aggregate percentage of
black population rose to 36.78%. Then, when the search narrowed to the six sites in Claiborne Parish, the aggregate average
percent of black population increased to @.74%. Ultimately, the process culminated in a chosen site with a black
population of 97.1% within a 1-mile radius of the LeSage site, which is the site with the highest percent black population
of all seventy-eight examined sites. (Bullard at 4647 fol. Tr. 853; I-RB—68, at 2-4.) This statistical evidence very strongly
suggests that racial considerations played a part in the site selection process. It does not, of course, rule out all possibility
that race played no part in the selection process. Nonethel ess, the Intervenor's statistical evidence clearly indicates that the



probability of this being the case is unlikely. Certainly, the possibility that racial considerations played a part in the site
selection cannot be passed off as mere coincidence.

For its part the Applicant did not attempt to rebut the Intervenor's statistical analysis with any statistical evidence of its own
or present any witness challenging the statistical validity of the Intervenor's evidence.** Rather, Mr. LeRoy, [* 393] the LES
Licensing Manager, although not directly involved in the actual siting process, stated that the siting process was not biased
in any way and that he was not aware of any instance in which, or evidence that, the race or color of any individual or group
was a factor in any siting decision. (LeRoy at 33 fol. Tr. 840; Tr. 951.) He aso testified that it was only coincidence that the
selection process ended with a site that has a black population of 97.1% within amile radius of it. (Tr. 965.) The three Fluor
Daniel siting consultants, Messrs. Dorsey, Schaperkotter, and Engwall gave similar testimony, asdid Mr. Swords, the Duke
Engineering and Services, Inc., engineer involved in the last phase of the selection process. (Dorsey et al. at 48-49fal. Tr.
840; Tr. 951.)

Aswe have already observed, we would not expect instances of racial discrimination to be admitted. Instances of racial bias
are often rationalized in ways that avoid the question, so that a person can state, with conviction, that he or she did not
discriminate even when objective evidence suggests otherwise. In so stating, it is not our intent to impugn the integrity of
the Applicant's witnesses. Rather, our point is simply that this and similar testimony of the A pplicant's witnesses does not
adequately rebut the Intervenor's statistical evidence.'®

In response to an inquiry from the Licensing Board on the statistical probability of coincidentally selecting a site that is
97.1% black within a one-mile radius from among the seventy-eight proposed CEC sites, Mr. Dorsey did testify that
because of the selection criteria of alarge site size and a low population area “the odds are very high that that is going to
happen no matter where you go. It may not be 97— (Tr. 966.) Mr. Dorsey then added that, if you are in Louisiana or
Mississippi or some other states in this part of the country, “[i]t is simply the make-up of the rural areas within that region.”
(Tr. 967.) In this regard, Mr. LeRoy added that “[t]he rural population of Claiborne Parish, | believe, is aout 60 percent
African American.” (Tr. 968.)'° Yet, at least with respect to Claiborne Parish (on which the record contains considerable
data), [* 394] the record before us does not support the Applicant's assertion that the odds are very high that, because of the
high percentage of blacks in the rural population, the black population around any rural site inevitably would be markedly
higher than the racial makeup of the parish at large or the racial makeup of the rural population.'’

14 Although at the hearing the Applicant did not challenge the Intervenor's statistical evidence with any statistical evidence or witnesses
of itsown, the Applicant, in its proposed findings (App.P.F. at 319 n. 199), argues that it has no way of knowing whether the Intervenor's
statistical data are correct and whether the site locations on which they are based were properly identified.

After having itsinitial objection sustained, Applicant withdrew its objection to Intervenor's Exhibit I-RB—68 (Tr. 883) so that ex-
hibit was admitted into evidence. Thus, it istoo late now for procedural arguments challenging that evidence. Further, as the Intervenor's
exhibits show, the map used by the Intervenor to locate each of the proposed sites (I-RB—66) was turned over by the Applicant to the
Intervenor during discovery from the Applicant's own site selection files. (I-RB—60.) The 79 proposed CEC sites marked on the map
were placed there by the Fluor Daniel siting consultants during the selection process, not by the Intervenor, so the Applicant's complaint
that it does not know how Dr. Bullard located the sitesis well wide of the mark. Moreover, Dr. Bullard's prefiled direct testimony con-
taining the methodology and results of the statistical analysis was served on the Applicant by overnight mail on February 24, 1995, so it
had that information for well over 2 weeks before Dr. Bullard testified on March 16, 1995. Accordingly, the Applicant's post-hearing
objections are without merit.

5 The Applicant also argues that to accept as evidence of racial discrimination the Intervenor's testimony that at each progressive stage of
the selection process the level of minority population rose dramatically, “would be to suggest that any attempt to build afacility in the
vicinity of Forest Grove and Center Springs or similar communitiesisinherently racially discriminatory” (App.P.F. at 322) and “asa
matter of law would deprive communities such as Forest Grove and Center Springs of the opportunity even to be considered asthe site
for aproject.” (App.P.F. a 323.) We do not agree. Any conclusion that the site selection process was racially biased necessarily would be
an ultimate determination of fact based on the specific site selection process applied in this proceeding. If such afinding were made, it
would not be a determination “as a matter of law” and it most certainly would not deprive depressed minority communities of the oppor-
tunity for future improvement.

18 | nterestingly, in the portion of his deposition admitted into evidence, Mr. Engwal| testified that 90% to 95% of the entire population of
Claiborne Parish lived in Homer and Haynesville, the two urban centersin the parish. (I-RB-56, at 104, 107.)

7 The record shows that the population of Louisianais 30.8% African American. (Bullard at 45 fol. Tr. 840; I-RB-59.) Drawing on cen-
sus data, the FEIS states that the population of Claiborne Parish is 17,405 and that 53.43% of the population iswhite and 46.09% black.
(Staff Exh. 2, at 3-102 to —103.) Thus, there are dlightly more than 8000 African Americans in Claiborne Parish. Although no party in-
troduced census figures on the urban-rura breakdown of the population of Claiborne Parish or the racial makeup of that breakdown, that
information can be reasonably derived from other record evidence. There are only two urban areasin Claiborne Parish, Homer and
Haynesville, although there are numerous rural enclaves. The census datain Applicant's Exhibit 18 on Homer, the largest town in the
parish, shows a black population of 2346 or 56.5% of the total population of 4152. (App.Exh. 18, at 16.) The radial sector map and corre-
sponding population table in the Applicant's ER (App.Exh. 1(h), at Fig. 2.2—6 & Table 2.2-9) indicates that the population of Haynesville
is approximately 3000. Hence, the total urban population of Claiborne Parish is approximately 7000 and the rural population is approxi-



In addition to this statistical evidence, the Intervenor presented additional evidence indicating that racial considerations
played arole in the CEC site selection process. Based on Mr. Engwall's deposition testimony, Dr. Bullard also testified that,
with respect to the LeSage and Emerson sites, Mr. Engwall applied the low population criterion during the Fine Screening
Phase of the site selection process in a biased and discriminatory manner to protect the white, middle class lifestyles on
Lake Claiborne next to the Emerson site. See supra pp. 386—88. (Bullard at 51-55 fol. Tr. 840.) A thorough and careful
reading of all the parts of Mr. Engwall's deposition admitted in evidence clearly supports Dr. Bullard's assertion that racial
and economic-based quality of life considerations influenced Mr. Engwall's scoring of the Emerson site. (I-RB-56 at 108
09, 102.) Overall, Dr. Bullard's testimony fairly recites and reasonably characterizes Mr. Engwall's deposition testimony on
this point. At a minimum, that deposition testimony raises astrong inference that race and economic status played arolein
the scoring of the two sites.

Moreover, Dr. Bullard's testimony on this matter was not persuasively and effectively rebutted. Mr. Schaperkotter testified
that LES did not apply the low population criterion in a biased matter. (Tr. 929.) But Mr. Schaperkotter had left the project
prior to that time. Instead, at the Fine Screening Phase of the site selection process, it was Mr. Engwall who had primary
operational responsibility for the project and it was Mr. Engwall who visited and scored the LeSage and Emerson sites.
[*395]

Even more troubling, however, is Mr. Engwall's attempted revision at the hearing of his deposition testimony regarding
how he assessed the population of the LeSage and Emerson sites that was neither credible nor convincing. At his
deposition, Mr. Engwall no less than seven times testified under oath that he performed his evaluation of the population of
the LeSage and Emerson sites by driving through the area and performing avisual or “eyeball” assessment. (I-RB-56 at
106; id. a 102-08.) Indeed, he even asked his questioner, Intervenor's counsel, “How else are you going to do it?” and
indicated that, in his site selection training prior to his work on the CEC project, he learned to evaluate population by
driving around and looking. (I-RB-56 at 106.) In his rebuttal testimony at the hearing, however, Mr. Engwall testified that
although he had said that at his deposition, he later was looking through the siting files and saw a map that he recalled using
to gather information on the proximity of houses near the Emerson and LeSage sites. He also declared that he remembered
taking an airplane flight around three or four sites to get an idea of the population levels. He then stated it was this later
information that he used in scoring the sites for the Kepner—Tregoe analyses (Tr. 931-32.)

The marked difference in Mr. Engwall's testimony on this matter from the time of his deposition to the time of trial causes
us seriously to doubt the credibility of this revised explanation. Further, his demeanor at the hearing in responding to his
counsel's question and the substance of his response, in particular the generality of that response, convince us that Mr.
Engwall's earlier deposition testimony is a more accurate accounting of the process he used to gauge and score the
population of the LeSage and Emerson sites’® In the same vein, Mr. Engwall's attempt in his rebuttal testimony (Tr. 933)
to distance himself from his earlier deposition testimony regarding the low population scoring for the Emerson site and his
view that the proposed CEC facility was not compatible with the land uses around Lake Claiborne was neither credible nor
persuasive.’® Accordingly, we find that this specific example of the application of a site selection criterion raises a
reasonable inference, which was [*396] not effectively rebutted by the Applicant, that racial bias played a part in the

mately 10,400. Therefore, approximately 60% of the total population of Claiborne Parish livesin rural areas. Even assuming the entire
black population of the parish outside of Homer residesin rural areas and that no blacks live in Haynesville, the second urban center in
the parish, the maximum percentage of blacksin the rural population would be less than 55%. Making the reasonable assumption that
one-third of the population of Haynesville is black, then the rural black population of the parish is approximately 45% and thus essen-
tially the same as the racial makeup of the parish population. In light of these population figures derived from the evidentiary record for
Claiborne Parish, it is not at all apparent that the rural black population of the parish creates a situation where the “odds are very high”
that any rural site in the parish would have a surrounding black population that is much higher than the racial makeup of the parish at
large or the racial makeup of the rural black population.

18 For example, Mr. Engwall did not otherwise identify the “map” from the siting files that he “ used to gather information on the prox-
imity of houses near each one of the sites” (Tr. 932) nor was it introduced into evidence.

2 Inits proposed findings, the Applicant suggests that Dr. Bullard provided no basis for his conclusion that the lakeside community
around Lake Claiborne is white, middle class. (App.P.F. at 310 n. 189.) Dr. Bullard's areas of expertise, however, include land use and
minority housing (I-RB—48) and he testified that “it is very ssimple to tell who lives where. Given the demographics of the parish, given
the nature of Forest Grove and residential segregation in this parish, it isfairly simpleto look at the numbers and the charts and tell who
liveswhere.” (Tr. 874.) The Applicant presented no evidence of any kind that the residential community around L ake Claiborne was not
awhite, middle class area and that Dr. Bullard was incorrect in his description. Indeed, in light of the Bureau of the Census statisticsin
Intervenor's Exhibit I-RB—67 on the household incomes of white and black householdsin Claiborne Parish (I-RB—67 at 10), it isrea
sonably inferred that the “very nice lake” with “nice homes along the lake” that the Applicant's witness, Mr. Engwall, described (I-RB—
56 at 102) are not the homes of Claiborne Parish African Americans.



selection process.?

To summarize, the Intervenor's statistical evidence and its evidence concerning the application of the low population
criterion stand as significant probative evidence in the current record that racial considerations played a part in the site
selection process. This evidence demonstrates that a thorough Staff investigation of the site selection processisneeded in
order to comply with the President's nondiscrimination directive in Executive Order 12898. The Intervenor did provide
other evidence concerning the inherent racial bias in the fine screening criterion of siting the facility 5 miles from
institutions such as schools, hospitals, and nursing homes and evidence on the manner in which various community opinion
and support criteria in the selection process discriminated against the minority communities of Forest Grove and Center
Springs. This evidence is, at most, only indirectly indicative that racial considerations played a part in the site selection
process. Nevertheless, when coupled with the Intervenor's statistical evidence and its evidence concerning the application
of the low population [* 397] criterion, this further Intervenor evidence raises concerns that deserve attention and should be
further carefully analyzed as part of the Staff investigation.”

2 In his rebuttal testimony, Mr. LeRoy testified that prior to the hearing he had a house count performed that confirmed Mr. Engwal's
scoring for the Emerson and LeSage sites. He stated that this drive-by survey showed approximately 140 houses within a 2—mile radius
of the Emerson site and approximately 70 houses for the LeSage site. (Tr. 932.)

There are several reasons why Mr. LeRoy's testimony does not rebut effectively the inference of racial discrimination in the applice
tion of the population scoring criterion. That count has no real relevance to the quality of life considerations about the incompatibility of
the proposed CEC facility with the white, middle class homes on the |ake that we have found improperly influenced Mr. Engwall's scor-
ing of the Emerson site relative to the LeSage site. In any event, using a house count instead of an actual population enumeration for
determining the population around the LeSage site and that portion of Forest Grove within 2 miles of the Emerson site does not provide
accurate information because the use of the standard multiplier of 2.8 persons per household undercounts minority households and yields
totally unrealistic results. (Bullard Tr. 988-89.) Additionally, the Applicant's ER states that 50% of the houses located on Lake Claiborne
within 5 miles of the LeSage site are not permanent residences. (App.Exh. 1(h), at 2.2-2.) Therefore, it appears that some significant
portion, if not all, of those houses are included in Mr. LeRoy's house count. Hence, that house count does not reliably establish the popu-
lation around the LeSage and Emerson sites.

Finally, in an effort to bolster its low population scoring defense, the Applicant argues that Intervenor's Exhibit I-RB—68 showing
the population within 1 mile of the LeSage site as 138 and the population within 1 mile of the Emerson site as 393 effectively confirms
the low population scoring of the two sites. Because the fine screening stage low population criterion is a 2—mile radius, the presence of a
good portion of Lake Claiborne within 2 miles of the Emerson site precludes any accurate conclusion from the 1-mile radius figures. In
sum, none of the evidence in the current record provides an accurate or reliable figure of the population within 2 miles of the Emerson
and the LeSage sites. The record does clearly establish, however, that Mr. Engwall's count of 10 people for the LeSage site and 50 to 100
people for the Emerson site is not correct and that, contrary to his deposition testimony, 90% to 95% of the peoplein Claiborne Parish do
not live in Homer and Haynesville. (I-RB-56, at 104, 105, 107.) Further, we note that the figures “ characterized” from census datain the
direct testimony of the Staff witnesses on the population and racial makeup of the area around the LeSage site, including the 1-mile site
radius (Horn et al. at 11-12 fol. Tr. 904), is markedly different from the 1-mile radius around the site derived from the census data by the
Intervenor in I-RB—68. But the Staff witnesses conceded that the numbers actually were much higher. (1d.)
2L |n his testimony, Dr. Bullard also claimed that the CEC site selection process was not the orderly, sysematic process depicted in the
Applicant's ER but rather a process that contained significant irregularities, gaps, and inconsistencies. He asserted that these numerous
deficiencies raised an inference of bias in the site selection process. (Bullard at 5566 fol. Tr. 853.) In light of our conclusion that the
Staff must conduct a thorough investigation of the site selection process, we have not attempted to resolve all of the additional eviden-
tiary disputes between the Intervenor and the Applicant over the various aspects of the selection process.

It should be noted, however, that a comparison of the Fluor Daniel Site Recommendation Report (I-RB—63)—the report before the
Steering Committee when the Committee selected the LeSage site—with section 7 of the Applicant's ER (App.Exh. 1(h), at 7.1-1 to —11)
does not support the Applicant's assertion that the description of the site selection process in the ER is consistent with the Fluor Daniel
report. (Dorsey et al. at 46-48.) Even accepting the Applicant's characterization of the correlation between the site selection phases of the
Fluor Daniel report and the phases stated in the ER (id. at 46), the criteria that the Fluor Daniel report states were goplied at several
phases of the selection process simply do not match the criteria that the ER states were applied at those corresponding stages. For exam-
ple, the Applicant states that Phase |11 of the Fluor Daniel report corresponds to what is called Intermediate Phase | in the ER. (Id.) Yet of
the 10 criteria applied at Phase |11 of the Fluor Daniel report (I-RB—63 at 18-19) 5 of those criteria (i.e., square site configuration, topog-
raphy, no split ownership of land and mineral rights, site access, and wetlands) have no counterpart in the 10 criteria the ER states were
applicable at Intermediate Phase |. (App.Exh. 1(h), at 7.1-6.) The Applicant also states that the First Stage of Phase IV of the Fluor
Daniel report corresponds to Intermediate Phase 11 in the ER. (Dorsey et a. at 46 fol. Tr. 840.) Yet of the 15 criteriaapplied at the First
Stage of Phase IV of the Fluor Danidl report (I-RB—63 at 20-23) at least 8 of those criteria (i.e., access control (must), low flood risk
(must), low adjacent population, institutions within 5 miles, no airport within 5 miles, single owner, site size, and baseline environmental
data) have no counterpart in the 14 criteria the ER states were applicable to Intemediate Phase I1. (App.Exh. 1(h), at 7.1-7 to -8.)

Moreover, given the siting criteria that the Fluor Daniel report states were applied, it is not apparent how the LeSage site could sur-
vive the early screening criteria much less become the favored site. For example, the Fluor Daniel report states that in Phase |1, which the
Applicant states corresponds to Intermediate Phase | in the ER, the solicitation to communities seeking the nomination of potential sites
indicated that sites should not have operating oil and gas wells or separate mineral rights. (I-RB—63 at 16.) The ER recites the same so-
licitation criterion and states that Intermediate Phase | sites were screened using a criterion to “[a]void property with operating gag/oil
wells.” (App.Exh. 1(h), at 7.1-6.) The Executive Summary of the Fluor Daniel report, however, states: “The LeSage site has a number of



[1I. ENVIROMENTAL IMPACTS

Although the Staff now must undertake a thorough investigation of whether racial considerations played a part in the CEC
site selection process, we nevertheless turn to address the second concern of the Intervenor's environmental justice
contention. In the event it is ultimately determined that racial considerations played arole in the site selection process, these
findings would become [*398] moot. Should the opposite prove to be the case, however, these issues will have been
decided so that any appropriate Staff licensing action can proceed.

The Intervenor's contention J.9, much like the similar component of Executive Order 12898, is concerned with the disparate
impacts of the proposed CEC facility on the minority communities of Forest Grove and Center Springs. More particularly,
the Intervenor's contention asserts that the Applicant's ER and the Staff's FEIS do not adequately describe and weigh the
various environmental, social, and economic impacts of placing the CEC in the midst of Forest Grove and Center Springs.
Similarly, as applicable here, the President's Executive Order instructs the agency, to the greatest extent practicable and
permitted by law, to make environmental justice part of its mission by identifying and addressing disproportionately high
and adverse human health and environmental effects on minority and low income populations as part of its licensing
activities.

In the FEIS, the Staff addressed the various impacts of the CEC in chapters 3 and 4. Additionally, in chapter 4, section
4.2.1.7.4, on environmental justice, it states that, in addition to considering environmental justice from the perspective of
whether race played a part in the site selection process, the Staff also considered whether minority and economically
disadvantaged populations will be disproportionately affected by the CEC. (Staff Exh. 2, at 4-34.) In this regard, the Staff
concludes they will not. (1d. at 4-35.)

In making this determination, the Staff declares that, to the extent the CEC affects the environment, those living closest to
the facility will be most affected, but that all aspects of facility operation will be required to comply with State and Federal
environmental regulations. Specifically, the Staff asserts that all effluent releases from the CEC will be below established
regulatory limits and doses are expected to be well within regulatory limits. Further, the Staff states that it has not identified
any significant offsite adverse impacts that would occur as a result of facility construction and operation. The Staff thus
concludes that because the impacts of the CEC will be relatively small and there will not be a disproportionate adverse
impact on minority or low-income populations, operating the LES facility will not promote environmental injustice. (1d.)

In their prefiled direct testimony, the Staff witnesses, Ms. Horn and Dr. Zeitoun, stated that in evaluating whether there
were disproportionately high [*399] and adverse impacts to minority and low-income populations from the CEC facility,
the Staff considered the term “high and adverse” to mean a significant impact such as one above regulatory limits. The Staff
also used the term disproportionate to mean greater. (Horn et a. at 22 fol. Tr. 904.) They further testified that the Staff
recognized that to whatever degree the CEC affects the environment, those living closest will be the most impacted.
Accordingly, concentrations of uranium in the air or water will be higher close to the facility than in Homer; construction
noise will be louder close to the site; and traffic impacts will be greater near the site than in Homer or other parts of the

characteristics which appear to best satisfy the need for a site for CEEP. These can be summarized as followq[:] Environmental. Current
land use includes oil and gas wells, timber farming and a county road.” (I-RB—63 a ES-4.) Thus, it appears that the Fluor Daniel siting
consultants kelieved throughout the siting process that there was an operating oil and gas well on the LeSage site. This fact seemingly
should have disqualified the LeSage site even though it would not have disqualified the Homer community if other nominated stesin
Claiborne Parish still met the other criteria. Indeed, nominated sites in other communities such as the Vivian Texaco site (I-RB—65 at 2)
were disqualified for having an oil well on the nominated site. Yet the early screening criteria never disqualified the LeSage site. Al-
though the Applicant's SAR indicates that LeSage well #4 isin fact outside the final southern site boundary (App.Exh. 1(a), at 2.1-13 to
—14), that fact does not ater the apparent belief of the siting consultant during the siting process that the LeSage site contained oil and gas
wells.

Similarly, the Fluor Daniel report indicates that during the First Stage of Phase IV, which the Applicant states corresponds to I nter-
mediate Phase Il in the ER, a“must” access control criterion was applied. That criterion stated that the site must be situated and arranged
so that access by unauthorized persons could be prevented and indicated a site crossed by a public hiking trail, for example, would be
unacceptable. (I-RB-63 at 21.) By applying the reconnaissance level information that was used at this early screening stage, the exis-
tence of Parish Road 39 bisecting the LeSage site seemingly should have disqualified the site even though it would not have disqualified
the Homer community if there were other nominated sites in the parish that met the criteria. Indeed, nominated sitesin other communities
such asthe Delhi site |11, Oak Grove Sheldon site, and Winnsboro Magee site (I-RB—-65 at 1) were disqualified for having aroad across
the site. Yet this early screening criterion never disqualified the LeSage site. A similar situation involving the LeSage site is presented by
the proximity to airport criterion applicable to the First Stage of Phase IV in the Fluor Daniel report. (I-RB—63 at 22; I-RB-65 at 1.)
Neither of these criteriaare included in any of the listings of criterialisted in the ER. Accordingly, these anomalies in the process should
be analyzed as part of the Staff investigation.



parish. (Id. at 21.) The Staff witnesses concluded, however, that, “[a]though Forest Grove and Center Springs residents will
receive greater impacts due to CEC operationd],] ... these impacts are not considered by the Staff to be significant or above
regulatory limits, and are therefore not considered to be high and adverse.” (Id. at 22.)

In its evidentiary presentation on contention J.9, the Intervenor challenged the adequacy of the Staff's FEIS treatment of a
number of CEC-related effects on the communities of Forest Grove and Center Springs. We must judge the adequacy of the
Staff's treatment of the various impacts in the FEIS by the rule of reason. See, e.g., Maine Yankee Atomic Power Co.
(Maine Yankee Atomic Power Station), ALAB-161, 6 AEC 1003, 101112 (1973). That standard is not one of perfection;
rather, it is a question of reasonableness. As the Appeal Board long ago recognized, “absolute perfection in a FES [Fina
Environmental Satement] being unattainable, it is enough that there is ‘a good faith effort ... to describe the reasonably
foreseeable environmental impact’ of aproposed action.” 1d. at 1012 (citations omitted).

A.Worst Case Accident Analysis

First, the Intervenor asserts that the FEIS does not adequately consider the worst case accident risk to the neighboring
communities of Forest Grove and Center Springs2? In his prefiled direct testimony, Dr. Bullard asserted that the FEIS
identifies the greatest hazard associated with the operation of the CEC as a UF6 storage areafire. He also conceded that the
FEIS sets out the predicted intake of uranium at various distances from the release point in the event of that accident and
indicates these accident-related intakes are in excess of the NRC guidance criteria of 10 milligrams (mg). Dr. Bullard
further claimed that, other than recognizing it would be released in an accident, the FEIS contains [*400] no information
about the release of hydrogen fluoride, which combines with atmospheric moisture to form potentially dangerous
hydrofluoric acid (“HF"), nor does it discuss the effects of uranium or HF releases on nearby populations, other than to
state the bare conclusion that the potential consequences of such an accident are unacceptable. (Bullard at 23-24 fol. Tr.
853)

Dr. Bullard declared that the asserted Staff failure to address adequately the consequences of a severe accident is based
upon the Staff's conclusion that various mitigative measures will keep such an accident from occurring. According to Dr.
Bullard, by relying on such mitigative measures the Staff has improperly analyzed the nature of the CEC facility. Instead,
the Staff should have recognized that the CEC is a hazardous facility with a certain level of risk that cannot be eliminated
by regulation and that licensees, for whatever reason, do not always comply with safety regulations intended to protect the
public. He thus claims that there is a foreseeable risk of such an accident and that the minority communities close to the
CEC bear that risk to a significantly higher degree than people living further away. Dr. Bullard states that this
disproportionate accident risk for Forest Grove and Center Springs should have been analyzed and discussed in the FEIS.
(Id. at 25-26.)

We agree that the catastrophic failure of a hot cylinder containing liquified UF6 presents the greatest offsite hazard
associated with the CEC. From the record before us, it appears there are two worst case accident scenarios that can result in
such a failure: an autoclave heater malfunction and a UF6 storage yard fire. In the FEIS, the Staff states that an autoclave
heater malfunction is prevented by redundant Class | control systems and, therefore, such an event is neither considered
credible nor analyzed. (Staff Exh. 2, at 4-53, 4-62.) The Intervenor did not challenge the Staff's treatment of an autoclave
malfunction accident.

The Staff also evaluated a UF6 storage area fire as part of its accident analysis for the CEC. Specificaly, it considered an
accident involving a cylinder transporter vehicle collision in which the vehicle fuel tank ruptures and the spilled fuel is
ignited engulfing the UF6 cylinder in flames. Relying on an earlier study of the consequences of this accident scenario that
it performed in connection with emergency response requirements for fuel cycle facilities, the Staff set out in the FEIS the
quantities of uranyl fluoride and hydrogen fluoride escaping from a ruptured UF6 cylinder. In atable in the FEIS, the Staff
also reproduced from its earlier study the predicted uranium intakes at various distances from the release point under two
release scenarios. (1d. at 4-62 to—63.) The FEIS then states:

Intakes in excess of the NUREG-1391 guidance criteria (NRC, 1991b) are predicted for considerable distances from the release
point. Intakes of uranium below the 10 mg limit and exposure to HF below the 25 mg/m?® limit are not expected to cause adverse
health [*401] effects. Substantially higher intakes can cause seriousinjuries and fatalities. The potential consequences of this type of
accident are unacceptable.

22 Even though the Intervenor's contention is aimed at the Applicant's ER and is understood also to challenge the Staff's later filed FEIS
(see supra p. 373), the Intervenor's evidence is directed exclusively to the adequacy of the FEIS. Accordingly, the focus of our findingsis
on the Staff's FEIS, although such findings necessarily encompass the adequacy of the Applicant's ER because of the Staff's heavy reli-
ance on the ER in writing the FEIS.



(Id. at 4-63)

Because it concludes that the consequences of a storage yard fire are unacceptable, the Staff then states in the FEIS that
measures to prevent this accident are being imposed by license condition to limit transporter fuel inventoriesto less than the
quantity of fuel that could sustain a fire causing cylinder rupture. Further, although the FEIS does not expressly state that
offsite HF concentrations from a storage yard fire would exceed NRC limits, the Staff witnesses testified that “[i]f a
cylinder were to overheat and rupture, uranium and HF concentrations would exceed the criteria at offsite locations and
result in some health impacts.” (Horn et al. at 20 fol. Tr. 904.) The Staff witnesses also testified that, because LES will have
in place mitigative measures to prevent an accident as well as an NRC-approved emergency plan, “the Staff does not
believe that the accident risk to local residentsis significant.” (1d.)

Contrary to the Intervenor's assertion, we conclude that the Staff's treatment in the FEIS of the worst case storage yard fire
accident is minimally adequate to inform the reader of the consequences and likelihood of such an accident—the two
components of the overall risk. Recognizing that the standard for judging the sufficiency of the discussion of environmental
impacts in the FEIS is one of reasonableness, we cannot find that the Staff's discussion of environmental impacts is so
deficient that it requires remediation. As Dr. Bullard conceded, the FEIS sets out, albeit in a table format, the representative
predicted uranium intakes from a storage yard fire accident at various distances from the point of release of UF6 6. In
addition, it is also obvious from the FEIS table that uranium intakes in excess of the NRC limit of 10 mg are predicted in
both hypothesized release scenarios at various distances from the point of release. Further, the FEIS states that intakes
substantially above the NRC limit can cause serious injuries and death. Thus, contrary to Dr. Bullard's assertion, the FEIS
does more, although not a great deal more, than merely state the conclusion that the consequences of an accident are
unacceptable.

There is no question that the information in the FEIS could be stated more clearly and meaningfully. Indeed, one of the
purposes of the EIS is to serve as an environmental full disclosure statement to, among others, interested members of the
public. See, eg., Minnesota PIRG v. Butz, 541 F.2d 1292, 1299 (8th Cir.1976), cert. denied, 430 U.S. 922 (1977).
Nonetheless, the essential information regarding uranium intakes and health consequences of a worst case accident is
provided. No doubt, the FEIS would be more informative if it outlined the various levels of uranium intakes that cause
serious injury and those that cause death and if it correlated the distances set forth in the table of representative [*402]
predicted uranium intakes with the local populations around the CEC. The FEIS is not, however, inadequate for failing to
include thisinformation.

Further, as Dr. Bullard asserts, the FEIS does not expressly address the exposure of the surrounding population to HF
releases from a storage yard fire. But the FEIS does imply that HF exp osures, like uranium intakes, will exceed the agency
guidance criterion of 25 mg/n? and that such exposures can cause serious injuries and fatalities—a fact confirmed by the
Staff witnesses at the hearing. Thus, in the circumstances, the FEISis minimally adequate in this regard as well.

Finally, we do not find meritorious Dr. Bullard's claim that the Staff may not rely on accident prevention measures that
|essen the probability of an accident as a basis for concluding the risk to surrounding populations from aworst case storage
yard fire is not significant. Here, the Staff relies upon a license condition limiting the fuel quantities carried by cylinder
transporters to ensure that a storage yard fire would be deprived of a sufficient fuel source for heating a UF6 cylinder to the
rupture point. (Staff Exh. 2, at 4-63 to —64.) Similarly, the Applicant's ER indicates that a combination of engineered safety
features and administrative controls must fail to have a worst case storage yard fire. (App. Exh. 1(h), & 5.1-9.) The
Intervenor's disagreement with the Staff's conclusion that the risk to surrounding populations from such an accident is not
significant, is supported by nothing more than Dr. Bullard's bare assertion that licensees do not always follow safety
regulations. This is hardly sufficient to establish that the Staff's deterministic analysis of the accident risk is flawed?® For

2 The Intervenor's position that the FEIS is inadequate also is not advanced by Dr. Bullard's reliance on the Commission's finding in the
final fuel cycle emergency preparedness rule that releases of uranium hexafluoride in a severe accident occur rapidly with little warning,
thereby leaving close neighbors no time to evacuate or even to seek shelter. See 54 Fed.Reg. 14,051, 14,052 (1989). The speed with
which UF6 releases may occur in a worst case storage yard fire does not address the likelihood of the accident occurring when there are a
number of preventative measuresin place.

Additionally, we note that the rationale for the rule requiring certain fuel cycle facilities like the CEC to have emergency plans
rested, in part, on the fact that “[a]ny system of engineered safeguards is considered to have some possibility of failure. No system could
ever be perfect.” 54 Fed.Reg. at 14,056. On its face, it might appear incongruous for the agency to decide, on the one hand, that the ge-
neric risk of failure of engineered safeguards is sufficiently significant to require the emergency preparedness rule but, on the other, that
engineered safeguards, along with the LES emergency plan, make the risk of a CEC worst case storage yard fire accident insignificant.
Nevertheless, it isimportant to recognize that the Staff's FEIS conclusion is based upon its deterministic analysis of several specific miti-
gative measures that reduce the likelihood and hence the risk of aworst case accident to a point where the risk is not considered signifi-



these reasons, we find that the Staff's treatment of the worst case storage yard fire accident in the FEIS is adequate. [*403]
B. Impacts of Road Closing/Relocation

The Intervenor also asserts that the FEIS is deficient because if fails to address the impacts of closing Parish Road 39,
which currently bisects the LeSage site and joins the communities of Forest Grove and Center Springs. (Bullard at 33 fol.
Tr. 853.) See generally supra p. 370. Dr. Bullard testified that in the FEIS the Staff assumed that Forest Grove Road would
be relocated after it is closed. He claimed, however, that it is by no means clear that the road will be relocated because any
decision about the road rests not with LES, but with the Claiborne Parish Police Jury that must pay for any road relocation.
Dr. Bullard testified that if the road is not relocated it would impose upon the residents of Center Springs and Forest Grove
an additional 8—or 9—miletrip by way of Homer to go from one community to the other. (Bullard at 33 fol. Tr. 853.)

Additionally, Dr. Bullard asserted that even if Parish Road 39 is relocated around the site, the Staff incorrectly concluded in
the FEIS that the impacts would be very small and not pose unacceptable risks to the local community. According to Dr.
Bullard, it is apparent that the Staff did not even consult with any of the residents of Forest Grove and Center Springs
before reaching its conclusion for if it had, the Staff would have found that Forest Grove Road is avital and frequently used
link between the two communities, with regular pedestrian traffic. (1d. at 33-34.)

For its part, the Staff does indeed state in the FEI S that Parish Road 39 will be relocated to pass to the west of the plant area
and that the existing road will not be closed until the relocated road is fully constructed and open. (Staff Exh. 2, at 2-21; see
id. Fig. 2.8 at 2-22.) Further, the FEIS indicates that the road relocation will add approximately 120 meters (0.075 mile) to
the traveling distance between State Roads 2 and 9 and will add an additional 600 meters (0.38 mile) to the 1800 meter (1.1
mile) distance between the Forest Grove Church and the Center Springs Church, which are the approximate centers of the
respective minority communities. The Staff also concludes in the FEIS that the impacts associated with the road relocation
“are very small and would not impose unacceptable risks to the local community.” (d. at 4-12 to —13.) Finally, in the
chapter 4 section on environmental justice, the Staff states that “[t]he minority communities of Forest Grove and Center
Springs would be inconvenienced by the Parish Road 39 relocation, increasing the driving time between the communities.”
(Id. at 4-35.) The Staff then generally concludes that there will not be a disproportionate adverse impact on minority or
low-income populations. (1d.)

In their prefiled direct testimony, the Staff witnesses added that the relocation of Parish Road 39 is expected to result in the
largest disruption to the residents of Forest Grove and Center Springs and that it will certainly affect those living near the
road to a greater extent than those living in other locations around the parish. (Horn et al. at 14, 21-22 fol. Tr. 904.) They
aso testified that LES [*404] had stated in a letter to the agency that the road would not be closed until a new road was
built. (d. a 14.) Further, Ms. Horn, the Environmental Project Manager for the LES application, testified the Staff
concluded that Parish Road 39 would be relocated because the Applicant's ER so stated and Claiborne Parish had passed a
resolution (which she had not seen) indicating the road would be relocated. (Tr. 909-10.) Smilarly, Dr. Zeitoun testified
that a member of his staff confirmed by telephone with a parish police juror that a resolution had been passed, but admitted
no inquiry was made whether funds had been allocated to relocate the road. (Tr. 910-11.) Ms. Horn did acknowledge that
the Staff had not considered the impacts on the Forest Grove and Center Springs communities if Forest Grove Road was
closed and not relocated. (Tr. 912.)

In their prefiled direct testimony, the Staff witnesses also stated the comments on the draft EI'S suggest that much of social
interaction between Forest Grove and Center Springs center on the community churches. They asserted that the relocation
of Parish Road 39 should not affect those activities and residents who attend church services at either church will still be
able to do so, athough driving distances will be dlightly increased. The Staff witness further indicated that the road
relocation may require residents of the communities to adjust carpools. For these reasons, the Staff concluded the road
relocation would cause an inconvenience, but it is not expected to have a significant impact. (Horn et al. at 14-15fol. Tr.
o04.)

The Applicant's Licensing Manager, Mr. LeRoy, also stated in his prefiled direct testimony that Parish Road 39 will not be
closed. Rather, he stated the segment crossing the LeSage site will be relocated to the western edge of the property and the
relocation should not cause hardship to anyone. (LeRoy at 12-13 fal. Tr. 840; App. Exh. 1(h), at 4.1-2). He testified it was
not foreseeable that the police jury would not relocate the road because “[t]hey voted unanimously to relocate the road.”
(Tr.925))

cant. To be sure, the Staff's assessment of the accident risk is not based upon a quantitative probablistic risk assessment. The Intervenor,
however, has not shown any error in the Staff's assessment.



Although neither the Applicant nor the Staff offered the parish police jury resolution in evidence, and the Staff withesses
apparently have not even seen it, that resolution is in the record as an attachment to the Intervenor's original contentions.2*
As adopted on November 9, 1989, by the Claiborne Parish Police Jury, that resolution hardly can be characterized as the
“open and shut case” portrayed by the Applicant and Staff witnesses. It is only a resolution—not an ordinance or other
binding legislative enactment with the force of law—and thus merely expresses the prevailing sentiment and opinion of the
then police jury. Moreover, the significant “resolved clause” of the resolution uses the disjunctive “or” when it declares the
jury agrees to “close or relocate” the road. Therefore, contrary to the apparent belief of the Applicant and Staff witnesses,
[*405] the police jury has only expressed a sentiment either to close or to relocate the segment of Parish Road 39 that
crosses the LeSage property, but not necessarily to do both. The record before us thus does not support Mr. LeRoy's
optimism that the parish will relocate the road. Rather, when all of the record evidence is considered, including that which
shows that the minority communities of Forest Grove and Center Springs now are underserved when it comes to receiving
even basic parish services (Bullard at 18, 36 fol. Tr. 853; Tr. 870), we have no basis to accept Mr. LeRoy's assurance that
the road will be relocated by the parish instead of just closed.

Moreover, the record is clear that the Staff did not analyze the impacts on the communities of Forest Grove and Center
Springs of closing Parish Road 39. This substantial shortcoming in the FEIS was remedied at the hearing, however, when
LES indicated, for the first time, that it would relocate the road, if necessary. Specifically, Mr. LeRoy, in response to a
direct inquiry, testified that LES will relocate the road in the event the police jury fails to do it. (Tr. 925.) We take thisas a
concession by the Applicant that the impacts of closing the road are sufficiently detrimental to the communities of Forest
Grove and Center Springs that those impacts must be addressed by road relocation. Mr. LeRoy's answer thus is a direct
commitment that, if the parish does not relocate the road, LES will take all necessary steps, including paying for the road
relocation itself, to ensure the segment of Parish Road 39 bisecting the LeSage site is relocated before the current road is
closed. Accordingly, we direct that alicense condition to that effect must accompany any construction permit and operating
license authorization.

The Intervenor also challenged the adequacy of the Staff's treatment in the FEIS of the impact from relocating (as opposed
to closing) Parish Road 39 on the communities of Forest Grove and Center Springs and the Staff's conclusion that those
impacts were very small. In particular, Dr. Bullard asserted that the Staff did not consider at al that Forest Grove Road was
avital and regularly used pedestrian link between Forest Grove and Center Springs.

The Staff's FEIS treatment of the impacts of relocating Parish Road 39 does not discuss Forest Grove Road's status as a
pedestrian link between Forest Grove and Center Springs and the impacts of relocation on those who must walk the
distance between the communities on this road. In the FEIS, the Staff calculates how much additional gasoline it will take
to drive between the communities when the road is relocated and the added travel time the road relocation will cause for
various trips. (Staff Exh. 2, at 4-12.) Similarly, it its hearing testimony, Staff witnesses acknowledged the interaction
between the Forest Grove and Center Springs communities but only noted that “[t]he driving distance will be slightly
increased.” (Horn et al. at 14-15fal. Tr. 904.)

Dr. Bullard testified, however, that Forest Grove Road is a vital and frequently used link between the communities with
regular pedestrian traffic. Neither [*406] the Staff nor the Applicant presented any evidence disputing Dr. Bullard's
testimony in this regard. Further, the Bureau of Census statistics introduced by the Intervenor show that the African
American population of Claiborne Parish is one of the poorest in the country and that over 31% of black households in the
parish have no motor vehicles. (I-RB-67, at 12.) See supra p. 371. Again thisevidence is undisputed. It thusis obvious that
a significant number of the residents of these communities have no motor vehicles and often must walk. Adding 0.38 mile
to the distance between the Forest Grove and Center Springs communities may be a mere “inconvenience” to those who
drive, as the Staff suggests. Y et, permanently adding that distance to the 1— or 2—mile walk between these communities for
those who must regularly make the trip on foot may be more than a “very small” impact, especialy if they are old, ill, or
otherwise infirm. The Staff in the FEIS has not considered the impacts the relocation of Forest Grove Road will have upon
those residents who must walk. Accordingly, we find that the Staff's treatment in the FEIS of the impacts on the
communities of Forest Grove and Center Springs from the relocation of Parish Road 39 isinadequate and must be revised.

In doing so, the Staff should identify any impacts of the relocation on local pedestrian traffic and factor those impacts into
its weighing of the costs and benefits for the facility and in its environmental justice determination. Further, consideration
must be given to whether actions can be taken to mitigate the impacts. In this regard, as we emphasized in LBP-96-25, 44

24 see Citizens Against Nuclear Trash's Contentions on the Construction Permit/Operating License Application for the Claiborne En-
richment Center (Oct. 3, 1991) following Attach. 13.



NRC at 370, it must be remembered that “NEPA is a procedura environmental full disclosure law and it does not dictate
any particular substantive outcome as aresult of the cost-benefit analysis.”

C. Property Value Impacts

In line with that portion of contention J.9 claiming that the CEC will have negative economic impacts on the minority
communities of Forest Grove and Center Springs, the Intervenor asserts that property values in the neighboring
communities will be adversely affected by the facility and that this economic effect will be borne disproportionately by the
minority communities that can least afford it. (Bullard at 22 fol. Tr. 853.) In his prefiled direct testimony, Dr. Bullard
acknowledged that the Staff in the FEIS found that some property values may be negatively impacted by the proposed
plant, but criticized the Staff for failing to identify the location, extent, or significance of this effect. Instead, Dr. Bullard
claims the Staff merely concluded that there will be some unspecified positive and negative changes in property values
fromthe CEC. (Id. at 35.)

In support of his assertion that the Staff analysis is inadequate, Dr. Bullard stated that his research shows that negative
impacts on property values will occur in the immediate area of the plant and that, because of the housing barriers faced
[*407] by African Americans, the residents of Forest Grove and Center Springs will not have the same opportunities to
relocate as do whites living in the parish. He asserted that the general beneficial effects on local housing values from the
plant cited in the FEIS will have little, if any, effect on the minority communities of Forest Grove and Center Springs. In
this regard, Dr. Bullard testified that the general “benefit streams” to counties with large industrial taxpayers do not have
significant positive effects on low-income minority communities, which are already receiving a disproportionately low
share of the services offered by the county. Further, he stated that the increased demand for property and housing
attributable to the facility from migrants coming into the area is unlikely to affect the minority communities of Forest
Grove and Center Springs very much, if at all. Dr. Bullard explained that, at the period of peak employment when the
proposed facility is expected to have its greatest effect on the local population, which is during the fourth year of
construction when some operation already has started, the FEIS states migrants will amount to only 12% of the work force,
or 65 workers. He further observed that the FEIS indicates these workers will all be at the very upper end of the skill and
pay scale and are expected to be predominantly white. Therefore, according to Dr. Bullard, these workers are extremely
unlikely to seek housing in the poor, isolated African American communities of Forest Grove and Center Springs that
aready receive arelatively low level of services from the parish. (Id. at 35-37.)

The Intervenor's expert thus concludes that, although the FEIS acknowledges the proposed facility will depress some
property values and increase others, the Staff has failed to address the central fact that in al likelihood the negative impacts
of depressed property values will disproportionately affect the minority communities next to the plant. Similarly, he asserts
the FEIS fails to address the fact that the minority residents of Forest Grove and Center Springs are among the poorest
residents of the parish and are less likely to be able to absorb the diminution in property values than other wealthier, more
mobile residents of Claiborne Parish. Dr. Bullard states that the FEIS should have analyzed and discussed these adverse,
inequitable impacts. (1d. at 37.)

In FEIS section 4.2.1.7 entitled “Socioeconomic and Community Support Services,” the Staff “describe[d] the scid,
economic, and community impacts of CEC operations.” (Staff Exh. 2, at 4-31.) It stated that “[t]he towns of Homer and
Haynesville have been emphasized due to their proximity to the proposed facility location and their status as providers of
community services.” (1d.) In subsection 4.2.1.7.1, the Staff stated with respect to housing that

For the last 2 years there has been an oversupply of lower quality and older homes on the market. However, there are very few
homes, apartments, or mobile homes available for rent. Construction and operation of CEC would be expected to bid up rental prices
and, to a lesser extent, home purchase prices; and will probably stimulate new construction. Any [*408] shift of this nature is
expected to be minimal since there is an oversupply of homes for sale and people can choose residences over awide area.

(Id. at 4-32.) In subsection 4.5.2 on property valuesin its cost-benefit analysis, the Staff then stated:

LES is likely to have a significant effect on local housing values and, ultimately, amenities. There is considerable evidence to
suggest that property values and amenities are enhanced in counties with large industrial taxpayers (e.g., fossil power plants)
(Gamble and Downing, 1982). These benefits are not only viathe direct pay ment to the taxing jurisdiction, but through the increased
value of real property as the benefit stream to the property ownersis capitalized into property values....

The facility is likely to increase both housing and land prices because of increased demand (e.g., from migrants) and because of the
benefit-capture effect just described. Thisis a benefit to al existing property owners, including those acquiring property prior to the
actual receipt of the tax revenues. The magnitude of the benefit is dfficult to quantify but is not negligible. Real estate pricesin the
area are likely to be bid up in anticipation of the property tax stream.



(Id. at 4-83.) Thereafter, in the summary of the cost-benefit analysis, the Staff notes that there will be “changes in property
values (some positive, some negative).” (1d. at 4-86.)

In its prefiled direct testimony, the Staff witnesses stated that impacts such as property values “would be distributed
throughout the region and are not expected to disproportionately or adversely impact Forest Grove or Center Springs.”
(Horn et al. at 20 fol. Tr. 904.) Further, they asserted that “[iJmpacts on individuals cannot be predicted” and that “[a]ll of
these types of impacts and benefits will occur throughout the region; however, there is no way to determine if a specific
individual or area will benefit or be adversely impacted.” (Id.) Ms. Horn and Dr. Zeitoun also stated that the Staff did not
consider the racial makeup of the homes surrounding the site when it assessed the impacts of the CEC. (Id. at 21.)

For its part, the Applicant stated in its ER that LES anticipates that real estate values of some adjacent properties may be
enhanced due to the facility. It indicated that neither the specific adjacent properties nor the preciseincrease in value can be
predicted but that the “[p]roperty value enhancement would be gained primarily through the location of business ventures
supporting LES operations (e.g., food service, equipment vendors).” (App. Exh. 1(h), a 8.1-4 to -5.) Further, the
Applicant's Licensing Manager, Mr. LeRoy, testified that, in his experience with Duke Power Company nuclear power
plants, property values around the plants dramatically increased after the facilities were constructed. (Tr. 919, 954.) He
indicated that he was referring to the Oconee Nuclear Station on Lake Keowee and the Catawba Nuclear Station on Lake
Wylie in South Carolina, [*409] and the McGuire Nuclear Station on Lake Norman in North Carolina. (Tr. 956.) Mr.
LeRoy then provided one example of residential or vacation property on each of the lakes before and after the nuclear
facilities were built showing substantial increases in values from the 1970s and early 1980s through the 1990s. (Tr. 957—
59.) He conceded, however, that he did not know whether any of the communities around the three lakes were African
American communities. (Tr. 961.)

Additionally, Mr. Dorsey testified that in his 25 to 30 years of experience on a number of significant projects in a wide
range of industries, property values have increased in the immediate vicinity of the final site. (Tr. 919.) Likewise, Mr.
Schaperkotter added that in his experience the presence of new development quite often creates an increase in property
values. (1d.)

The Staff's treatment of the econonic impacts of the CEC on property values in the FEIS does indeed recognize that the
CEC will depress some property values while increasing others, but the Staff fails to identify the location, extent, or
significance of impacts. Further, although, the FEIS generally indicates the CEC is likely to increase both housing and land
prices because of increased demand and the benefits capture effect, the Staff makes no attempt to allocate the costs or
benefits. Dr. Bullard directly chalenges the Staff's failure © assess the impacts of the CEC on property values in the
communities of Forest Grove and Center Springs asserting that when facilities like the CEC are placed in the midst of poor,
minority communities, the facility has negative impacts on property values in the immediate area of the plant. For the
reasons specified below, we find his testimony on the negative economic impact of the CEC on property values in these
minority communities reasonable and persuasive.

The focus of Intervenor contention J.9 and Dr. Bullard's supporting testimony is that the negative economic impact of the
CEC must be assessed as it operates on the minority “communities” of Forest Grove and Center Springs, not just on a
particular parcel of property. Dr. Bullard explained that unlike white residents of the parish, the black residents of Forest
Grove and Center Springs face substantial “housing barriers’ that preclude them from leaving when a large industrial

facility is sited in the midst of their residential area. As a consequence, these already economically depressed communities
must fully absorb the further adverse impact of having a heavy industrial facility nearby making them even more

undesirable. He testified that the beneficial effects on housing values from increased demand by new migrating employees
and the benefit capture effect relied upon by the Staff in the FEIS will have no effect on these minority communities that
currently receive almost no parish services, are virtually 100% African American, and are inhabited by some of the most
economically disadvantaged people in the United States. As Dr. Bullard stated, it is “extremely unlikely” new workers to
the area will seek to live in Forest Grove and Center Springs. Dr. Bullard concludes that these factors lead to an [*410]
overall negative impact on property values in the minority communities that must host the CEC; yet these communities are
made up of people who can least afford the diminution in property values.

The Staff witnesses made no attempt to explain how or why Dr. Bullard might be mistaken. Rather, they testified that the
impacts on property values from the CEC would be distributed throughout the region and, therefore, the impacts “are not
expected to disproportionately or adversely impact Forest Grove or Center Springs.” (Horn et al. at 20 fol. Tr. 904.)
Further, they claimed “there is no way to determine if a specific individual or area will benefit or be adversely impacted.”
(1d.) We find that the testimony of these Staff witnesses in this regard is neither persuasive nor reasonablein thisinstance.



Indeed, given the Staff's recognition in the FEIS that there will be some negative impacts on property values from the CEC,
it is difficult to envision an economic rationale that would demonstrate those adverse impacts from the CEC are likely to
occur to properties well removed from the facility, such as in Homer or Haynesville, as opposed to the Forest Grove and
Center Springs areas next to the facility.

We also find the Intervenor's position persuasive because we find this witness both credible and convincing. Dr. Bullard is
a recognized expert on the subject of environmental justice who for years has conducted research, lectured, and written
extensively in the areas of housing and community development. He has presented a reasoned, persuasive, and
unchallenged explanation why the CEC will negatively impact property values in these minority communities.
Additionally, even a cursory look at the references cited by Dr. Bullard in his prefiled direct testimony show there has been
substantial research indicating the negative impacts on minority communities in anal ogous circumstances.

In reaching this conclusion, we recognize that the Staff witnesses stated it was not “expected” the impacts from the CEC on
property values would disproportionately or adversely impact Forest Grove or Center Springs. Y et the same withesses also
specifically testified that the Staff did not consider the racial makeup of the homes surrounding the site when they
considered the impacts from the CEC. Thus, the Staff apparently has not considered the economic impact on property
values of siting the CEC in the midst of these neighboring minority communities, qua minority communities. Indeed, the
exploration of this matter would likely be another circumstance that merits scrutiny under Executive Order 12898.

Nor is the Applicant's evidence about property value increases persuasive here. Applicant's ER undoubtedly is correct in
predicting that a number of adjacent properties will increase in value as sites for food service and equipment vendors
supporting the plant. But the number of immediately adjacent properties involved will be relatively few, most likely on
State Road 9. The thrust of contention J.9 and Dr. Bullard's testimony is the impact on the minority communities of Forest
Grove and Center Springs as a whole, rather than on two [*411] or three individual parcels of property. The Applicant's ER
simply does not address that i mpact.

By the same token, the opinions of Mr. Dorsey and Mr. Schaperkotter to the effect that industrial facilities often increase
property values in the vicinity of a facility are far too general to draw any reasonable conclusions about the impacts on
property values in the circumstances presented here. Likewise, Mr. LeRoy's testimony about the positive impact on
lakefront vacation home values from the construction of nuclear power plants is neither useful nor reasonable in making a
comparison with the economically disadvantaged minority communities of Forest Grove and Center Springs. Certainly, the
reality of Forest Grove and Center Springs hardly seems comparable to the description of Lake Wylie in Applicant's Exhibit
19, which states that “[t]he Catawba plant was built on a beautiful 1ake, dotted with hundreds of expensive homes and
homesites.” (App. Exh. 19 at 7.) Nor do these communities resemble the description of Lake Keowee in Exhibit 19 as
“[o]ne of the most prestigious resort/retirement communities in the United States [which] is less than a mile from Oconee
Nuclear Station. At Keowee Key more than 1500 people golf, boat, fish, relax and retire next door to a nuclear plant.” (Id.
a8.)

On this basis, we find that the Staff's treatment in the FEIS of the impacts from the CEC on property values in the
communities of Forest Grove and Center Springs is inadequate. Therefore, the Staff must consider these impacts and factor
them into its weighing of the costs and benefits of the facility and inits environmental justice determination.

D. Other Impacts

Finally, the Intervenor also challenges the adequacy of the Staff's treatment in the FEI'S of the impacts from the CEC on the
communities of Forest Grove and Center Springs concerning a number of other matters, including (1) contamination of
surface and groundwater; (2) impacts on groundwater supply; (3) impacts of noise; (4) impacts of traffic, development, and
crime; and (5) impacts from the disproportionate distribution of benefits. We have carefully examined al of the evidence
regarding each of these claims and find that the FEIS adequately considers the impacts. Further, we find that none of these
impacts will cause a disproportionately high and adverse impact on the residents of Forest Grove and Center Springs. In
addition to the foregoing findings on contention J.9, we have considered all of the other arguments, claims, and proposed
findings of the parties on this contention and find that they either are without merit, immaterial, or unnecessary to this Final
Initial Decision. [*412]

IV.CONCLUSION

For the reasons detailed in Part I1.C, we conclude that a thorough Staff investigation of the CEC site selection process is
essential to determine whether racial discrimination played a role in that process, thereby ensuring compliance with the



nondiscrimination directive contained in Executive Order 12898. Additionally, for the reasons set forth in Part I11.B, we
conclude that the Staff's treatment in the FEIS of the impacts of relocating Parish Road 39 on the communities of Forest
Grove and Center Springs is inadequate and the Staff must take steps to revise the FEIS consistent with this Decision. Also
in connection with the relocation of Parish Road 39, consistent with this Decision a license condition must be included in
any ultimate construction permit-operating license authorization that makes the Applicant responsible for ensuring that the
current road is relocated before the segment that currently bisects the facility site is closed. Further, we conclude in Part
I11.C that the Staff's treatment in the FEIS of the economic impact of the CEC on the properties in the communities of
Forest Grove and Center Springs is inadequate and that the Staff must take steps to revise the FEIS consistent with this
Decision.

In light of the Board's conclusions in the earlier Partial Initial Decisions in LBP-96-25, 44 NRC 331 (1996), and LBP-97—
3, 45 NRC 99 (1997), the Staff also must take appropriate steps to address the other identified insufficiencies in the FEIS.
Further, the Applicant's requested authorization for a combined construction permit and operating license is hereby denied,
albeit without prejudice to the Applicant amending its license application in accordance with the Partial Initial Decisionsin
this proceeding.

Pursuant to 10 C.F.R. 8 2.760 of the Commission's Rules of Factice, this Final Initial Decision will congtitute the final
Decision of the Commission on this contention forty (40) days from the date of its issuance unless a petition for review is
filed in accordance with 10 C.F.R. § 2.786, or the Commission directs otherwise. Within fifteen (15) days after service of
this Final Initial Decision, any party may file a petition for review with the Commission on the grounds specified in 10
C.F.R. 8 2.786(b)(4). The filing of a petition for review is mandatory in order br a party to have exhausted its
administrative remedies before seeking judicial review at the appropriate time. Within ten (10) days after service of a
petition for review, any party to the proceeding may file an[*413] answer supporting or opposing Commission review. The
petition for review and any answers shall conform to the requirements of 10 C.F.R. § 2.786(b)(2)—(3).

Itisso ORDERED.
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